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ARGUMENT

Paci sunt maxime contraria, vis et enjuria

Publicatia periodica stiintifico-teoreticd si informational-practica ,,Studii Juridice
Universitare® a fost fondata in 2008, iar pe parcursul anilor a suferit mai multe modifi-
céri, inclusiv de fond si de formd, de fiecare avand un scop nobil - imbunatatirea calitatii
volumelor publicate.

Actualmente revista este editata de Scoala Doctorala Drept de comun acord cu Fa-
cultatea Drept din cadrul Universitétii Libere Internationale din Moldova. Modificarea
respectivi a fost dictatd de noul cadru legal — adoptarea de cétre Parlament la 17.07.2014 a
Codului Educatiei al Republicii Moldova, in vigoare din 23.11.2014, dar, in egald masura si
a Regulamentului privind organizarea studiilor superioare de doctorat, ciclul III, aprobat
prin Hotédrarea Guvernului nr.1007 din 10.12.2014.

Or, in contextul ultimului numdr, gratie impactului pe care il are revista in mediul
academic si nu doar, si-a largit actorii editoriali. La baza acestui fapt a stat ideea unei
raspandiri mai largi in societate a rezultatelor studiilor stiintifice, revista fiind adresatd nu
doar cercetatorilor in materie de drept, astfel, axdndu-se pe un segment mult mai larg de
cititori. Avem in vedere Centrul de Expertiza pentru democratie (CED), care are printre
obiectivele sale promovarea valorilor democratice occidentale in societatea moldoveneasca,
in special prin intermediul diverselor manifestari, inclusiv cu caracter stiintific, printre
care un loc important il are sprijinul logistic acordat revistei Studii Juridice Universitare.

Atentiondm asupra faptului, ca si in continuare gradul inalt de cercetare este garan-
tat inclusiv de componenta solida a Colegiului de redactie, compus din experti de talie
nationald si internationala.

Printre obiectivele promovate de revista si in continuare, evidentiem publicarea
unor lucrari de valoare, ce reflectd rezultatele cercetérilor curente in care sunt antrenati
reprezentanti ai mediului academic, inclusiv cadre didactice ale facultatii, reprezentanti
ale institutiilor din Republica Moldova si din alte state.

Revista ese structurata pe sectii ce reflectd probleme actuale ale diverselor domenii,
dupa cum urmeaza: Drept International, Drept Public, Drept Privat si Stiinte penale. Revista
continue sa promoveze elementul novator implementat in numerele precedente — in cadrul
sectiilor respective sunt admisi doctoranzi, criteriul fiind finalizarea studiilor de doctorat si
definitivarea tezei, inclusiv inceperea procedurii de sustinere a acesteia. Exceptia in cauza
vine sd confirme nivelul inalt de cercetare al doctoranzilor. In egald masuri aceastd regula
este aplicatd si expertilor, studiile cdrora prezinti interes, in special pentru practicieni.



Promovand ideea sustinerii tinerilor cercetatori stiintifici, revista contine o rubrica
speciala Tribuna doctorandului, in cadrul cdreia acestea au posibilitate si-si publice re-
zultatele cercetdrilor, lucrarile fiind recenzate de experti in domeniu.

Revista vine si in continuare s confirme inalta apreciere datd de Consiliul Suprem
pentru Stiinta si Dezvoltare Tehnologicd, fiind acreditatd la categoria C, eveniment ce
este apreciat destul de inalt atat de expertii din tara, cit si de partenerii din strainétate.

Atentiondm céd materialele publicate sunt plasate si pe site-ul revistei, fapt ce contribuie
la sporirea calitati lucrdrilor prezentate.

Speram cé aceastd practicd ulterior va duce la promovarea imaginii stiintei juridice
autohtone in diverse state europene, iar revista ,Studii Juridice Universitare® va rima-
ne si in continuare un promotor real al valorilor stiintifice si al traditiilor educationale

juridice europene.
Conf. univ., dr. Vitalie GAMURARI
Redactor-sef



FOREWORD

Paci sunt maxime contraria, vis et enjuria

The journal aimed both at theoretical research and practical information Studii
Juridice Universitare was established in 2008, and in the course of the years had experi-
enced many modifications of form and substance, each of them with a noble scope — the
improvement of published volumes.

Nowadays, the journal is published by the Graduate School of Law in collaboration
with the Law Faculty of the Free International University of Moldova. This modification
was based on the new legal framework — the Code of Education of Republic of Moldova,
adopted by the Parliament on July 17, 2014 (in force since November 23, 2014), and in the
same measure the Regulation concerning the organization of higher graduate studies,
Cycle I11, adopted by the decision Nr.1007 of the Government from December 10, 2014.

However, in the context of the last issue, due to the impact of the journal in the
academic environment and not only, the editorial actors have encreased in number. This
fact is based on the idea of a wider spreading of the results of scientific studies in the
society, because the magazine is addressed not only to researchers in the field of law, but
focusing on a much wider segment of readers. We are considering Centre of Expertise for
Democracy (CED), which has among its objectives the promotion of western democratic
values in moldovan society, in particular, through various manifestations, including with
a scientific character, among which an important place has the logistical support of the
University Legal Studies.

We must highlight that henceforward, as before, the high level of research is guar-
anteed as well by the substantial componence of the Editorial board, comprising experts
of national and international importance.

Among the objectives continually promoted by the magazine, we have to emphasize
the publication of valuable works, which reflect the results of the current research and in
which are engaged representatives of the academic medium, including faculty staff and
representatives of the institutions from the Republic of Moldova and other states.

The journal is structured into sections that reflect actual problems of different legal
domains, as follows: International Law, Public Law, Private Law and Criminal Sciences.
The magazine continues to promote the innovative element implemented in the previous
issues — the aforementioned sections include the research of post-graduate students, the
criterion being the finalization of the doctoral studies and completion of thesis, including
the beginning of the procedure of its defense. This exception is aimed at confirmation



of high level of doctoral studies. This rule is applied in the same measure to the experts,
whose research presents an interest, especially for the practitioners.

Promoting the idea of supporting young researchers, the magazine provides a special
section — The Tribune of Post-Graduate Student, which gives those researchers a possibility
to publish the results of their work, the articles being reviewed by experts in the domain.

The magazine aims at confirming the high appreciation given by the Supreme Council
on Science and Technological Development, being accredited in accordance with category
C — the event that was highly appreciated by national experts and foreign partners.

We must highlight that published materials are placed as well on the web page of the
magazine, as a fact that contributes to the improvement of the articles’ quality.

We hope that this practice will in the long run contribute to the promotion of the
image of the local legal science in the various European states, and the magazine Studii
Juridice Universitare will retain its role of a real promoter of scientific values and European
traditions of legal education.

Vitalie GAMURARI, PhD, associate professot,
Editor-in-chief
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LES PARTIS POLITIQUES DANS LE CONTEXTE DE LA
DEMOCRATISATION DES SOCIETES EN TRANSITION
DANS LA LUMIERE DE LA CONTRIBUTION DU DROIT
INTERNATIONAL

Vitalie GAMURARI, docteur es droit, maitre de conférences

POLITICAL PARTIES IN THE PROCESS OF DEMOCRATIZATION AND TRANSITION:
A PERSPECTIVE FROM INTERNATIONAL LAw

To a large extent political parties are mirrors of societies. Hence, the analysis of their functi-
oning, as well as their leaders, needs to be conducted considering decades, if not centuries, of
social relations. It is quite difficult to imagine political parties following Western standards
in a patriarchal society influenced by centuries by of Oriental thinking. This is also the case
of the Republic of Moldova.

Key words: political party, leader, democracy, authoritarianism, evolution.

PARTIDELE POLITICE IN CONTEXTUL DEMOCRATIZARII SOCIETATILOR IN TRANZITIE IN
LUMINA APORTULUI ADUS DE DREPTUL INTERNATIONAL

Partidele politice in mare parte sunt oglinda societdtii sale de unde si analiza functiondrii,
inclusiv a conducerii acestora, trebuie fiacutd in contextul relatiilor sociale constituite timp
de decenii dacd nu chiar secole. Or, este destul de dificil de a ne imagina o functionalitate a
partidelor politice dupd modelul occidental, in conditiile unei societdti patriarhale, influentate
timp de secole de o gandire orientald, cum este si cazul Republicii Moldova.

Cuvinte cheie: partid politic, lider, democratie, autoritarism, evolutie.

Les partis politiques sont en grande partie le miroir de sa société doii et lanalyse de leur
fonctionnement, y compris leur leadership, doit se faire dans le cadre de relations sociales
établies depuis des décennies sinon des siécles. Cependant, il est assez difficile d’imaginer une
fonctionnalité des partis politiques selon le modele occidental, dans les conditions d'une société
patriarcale, influencée pendant des siécles par une pensée orientale, comme cest le cas de la
République de Moldova.

Mots-clés : parti politique, leader, démocratie, autoritarisme, évolution.

Introduction

Le role des dirigeants politiques dans une société a été et demeure celui qui
influence la vie politique de cette société. De toute évidence, il y a souvent une dif-
férence fondamentale entre leur réle dans une société démocratique et autoritaire.
Les Etats, y compris ceux qui ont des traditions démocratiques de longue date, ont
rencontré des dirigeants politiques qui, grace a leurs capacités personnelles et a leur
charisme, ont pu rester au pouvoir pendant des périodes qui ont eu des effets sur les
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sociétés respectives. Malheureusement, les sociétés qui n’avaient pas de traditions de
dialogue politique civilisé se sont effondrées assez rapidement dans le chaos, ce qui,
en regle générale, a conduit a 'instauration d’un régime autoritaire, voire dictatorial.

Les faits mentionnés sont en relation directe avec la direction des partis poli-
tiques. Cependant, le facteur des traditions démocratiques a un role particulier dans
I’établissement de la discipline au sein des partis politiques des Etats respectifs, et
avec d’autres facteurs, tels que la tolérance aux opinions exprimées, ouverture au
dialogue au niveau des partis, mais aussi entre les partis, le niveau de 'implication
de la société dans la vie politique, etc., influence I'ensemble du systéme politique de
I’Etat concerné.

L'autoritarisme dans le contexte des partis politiques

Lautoritarisme peut étre caractérisé comme un systéme de pouvoir politique,
dans lequel les procédures d’adoption des décisions démocratiques manquent ou
ont un caractere fictif. Le trait d’'une personnalité, qui, a son tour, se reflete dans le
désir permanent de détenir le pouvoir sur les autres, en méme temps dans le désir
de trouver la source du pouvoir supréme qui aurait été un fondement a cet égard.

Bien que la confiance philosophique dans I'autorité religieuse ou politique soit
certainement liée a l’autoritarisme, elle concerne principalement les désirs et sen-
timents personnels et se concentre sur la position de I'individu dans la hiérarchie
des autorités.

Le terme «autoritarisme», malgré sa diffusion, n'est pas strictement déterminé.
Nous devons reconnaitre que le monde de 'autoritarisme est plus riche et plus diver-
sifié par rapport au monde de la démocratie, un fait que 'on retrouve dans ’histoire
et la contemporanéité. Ainsi, si les systémes démocratiques, quelles que soient les
différences existantes, sont unis par la présence de la procédure électorale compé-
titive, les régimes autoritaires ne peuvent pas se vanter de quelque chose qui, a son
tour, les aurait unis d’un point de vue de principe.

En méme temps, l'autoritarisme doit étre délimité du totalitarisme, y compris
lorsque nous nous référons aux dirigeants des partis politiques. Méme si l’autori-
tarisme est considéré comme une continuité du totalitarisme, il se caractérise par
le fait qu’il donne naissance a une nouvelle forme qualitative du régime politique
avec ses caractéristiques spécifiques, ses institutions, ses principes de stabilisation et
d’exercice du pouvoir. Contrairement au totalitarisme, lautoritarisme n’est pas libre
dans l'exercice de son pouvoir. Dans la société, les institutions qui présentent un
danger pour le régime sont préservées : famille, église, classe sociale, culture urbaine
et rurale, mouvements sociaux et associations. En d’autres termes, il existe dans la
société un fort potentiel de formation et d’activité de groupes politiques d’opposition.
C’est pourquoi, dans le cas de 'autoritarisme, 'opposition existe généralement, bien
quelle différe sensiblement de l'opposition dans les conditions de la démocratie. Ce
qui distingue les oppositions dans l'autoritarisme et la démocratie, c’est le niveau de

14



STUDII JURIDICE UNIVERSITARE & 3-4 2019

tolérance envers le groupe politique au pouvoir. Le manque de tolérance donne lieu a
une réaction adéquate de lopposition — l'objectif principal de son activité est d’éli-
miner le régime de la scéne politique. Il est évident que les moyens choisis pour cela
ne sont souvent pas légaux et entrent en conflit avec ce qui est officiellement reconnu.

L’élément négatif de tous les systemes politiques est qu’ils ne sont pas sous le
contrdle du peuple, ce qui signifie que leurs relations avec les citoyens dépendent
de la volonté des gouverneurs. Auparavant, la possibilité d’autoritarisme de la part
du gouvernement autoritaire était considérablement limitée par les traditions du
gouvernement, notamment grace au haut niveau d’éducation des monarques et de
laristocratie, leur maitrise de soi basée sur les codes religieux et moraux, ainsi que
la position de I’église, mais aussi le danger des révoltes populaires.

A TI’ére moderne, ces facteurs ont disparu ou leur réle a été considérablement
réduit. Par conséquent, limiter le pouvoir des actions abusives, garantir la protection
des citoyens contre les abus de I’Etat ne peut étre assuré que par la forme démocratique
de gouvernement. Les peuples, qui sont préts a garantir la liberté et la responsabilité
individuelles, a limiter leur égoisme, a respecter les droits de ’homme et les lois, la
démocratie crée vraiment les meilleures conditions pour le développement individuel
et social, la réalisation des valeurs humaines — liberté, égalité, équité, création sociale.

Les partis politiques et le leadership dans le contexte
du systéme politique de la République de Moldova

Afin de répondre au role du leader politique dans la direction d’un parti, en
particulier dans le cas de la République de Moldova, nous devons prendre en consi-
dération les facteurs géopolitiques qui ont influencé la société respective. A savoir,
les facteurs, qui ont largement déterminé le développement des sociétés respectives
en général, et qui ont également influencé les partis politiques, qui apparaissent évi-
demment comme un miroir des relations sociales de 'environnement dans lequel ils
existent. Cependant, comme il est difficile d’essayer de mettre en ceuvre les valeurs
sociales dans un environnement qui depuis des siécles est entierement basé sur
d’autres valeurs, quelle que soit leur appréciation du point de vue de 'une ou de
lautre idéologie, également, l’activité et le fonctionnement des partis politiques sont
basés sur les régles et coutumes qui régissent la société in integrum.

Caractérisant le fonctionnement et le systéeme de gestion des partis politiques
en République de Moldova, nous devons tenir compte des facteurs géopolitiques
susmentionnés, mais également des événements qui se sont produits tout au long
de I’histoire, qui ont fortement influencé la vie socioéconomique et politique dans
cette région, y compris le facteur religieux et laique.

La République de Moldova, qui est devenue un sujet de droit international en
aott 1991, dans le cadre du processus de démantélement de 'ex-URSS, mais aussi
conformément a la disposition de la Constitution de PURSS de 1977 (dénommée
brejneviste), selon laquelle les républiques de 1'Union avaient le droit a 'autodétermi-
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nation (le critére constitutionnel a donc été respecté), nous devons reconnaitre quelle
n'avait pas eu des traditions de vie politique, peut—étre a 'exception de la période
1918—1940, période pendant laquelle elle faisait partie du Royaume de Roumanie,
et donc avec une activité des partis politiques de la Roumanie répandue sur ce ter-
ritoire. Méme cette courte période aurait pu laisser certaines empreintes dans la vie
politique d’un territoire, que l'empire tsariste avait appelé la Bessarabie, et 'URSS
identifié comme la République Soviétique Socialiste Moldave, mais avec 'obtention
de I'indépendance en 1991, il est connu comme la République de Moldova, seulement
que, malheureusement, la réoccupation de ce territoire par 'URSS en 1940 puis en
1944, a eu pour effet I’émigration massive de I'intellectualité, dont la plupart des
militants politiques appartenaient, et ceux qui sont restés ont été jugés ou déportés
dans les camps de Sibérie et du Kazakhstan.

De toute évidence, avec 'incorporation de ce territoire a 'URSS (nous n’abor-
dons pas cette question du point de vue du droit international, car elle représente
un théme particulier), le systeme politique de la métropole y a également été mis
en place, le Parti communiste de 'URSS devenant ainsi le seul parti politique légal
avec sa filiale le Parti communiste de la RSSM, avec une structure et un systéme
de fonctionnement centralisés et strictement hiérarchisés, de sorte que personne
ne pouvait parler de concurrence au niveau politique, y compris de I'apparition de
nouveaux dirigeants politiques.

Parmi les effets de la « perestroika » dans notre cas, nous soulignons 'annu-
lation de la « fameuse » disposition constitutionnelle, qui prévoyait le role du PC
de PURSS dans la vie politique, créant ainsi de réelles conditions pour I’émergence
du multipartisme. La République de Moldova n’a pas fait exception non plus, a la
suite des élections législatives de 1989, la nouvelle formation politique — le Front
populaire obtient la victoire. Avec la déclaration d’indépendance, nous avons assisté
a un processus naturel — I’émergence de plusieurs partis politiques essayant de se
consolider dans la vie sociale de la société nouvelle.

Comme les dirigeants des nouveaux groupes politiques représentaient parfaitement
la société, nous ne pouvions pas nous attendre a la construction et au fonctionnement
des partis politiques respectifs selon le modeéle occidental, en particulier européen.
Toutefois, nous devons émettre une réserve, comme mentionné précédemment, les
Etats d’Europe Centrale, ayant bénéficié d’au moins une période limitée de plu-
ripartisme, ont réimplémenté sans grande difficulté les bonnes pratiques dont ils
avaient bénéficié pendant 'entre-deux—guerres. Cependant, ce fait a influencé, méme
si indirectement, 'acceptation des nouvelles formations dans les grandes familles
politiques européennes, quelles soient d’orientation de droite ou de gauche.

Un autre aspect qui caractérise ou du moins a caractérisé le systéme politique
de la République de Moldova est I'absence d’une approche conceptuelle classique des
doctrines qui sous-tendent le fonctionnement des partis. Méme si du point de vue
des déclarations et des dispositions statutaires, qui sont généralement respectées in
integrum, du point de vue de la promotion des valeurs déclarées, la situation laisse
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beaucoup a désirer. Ce n'est pas seulement la faute des dirigeants politiques, ils sont,
comme je I'ai mentionné précédemment, le miroir d’'une société largement patriarcale.

A propos, les changements dans le systeme électoral en 1993, lorsqu’il est passé
au scrutin proportionnel, refusant le scrutin uninominal appliqué aux élections pré-
cédentes, méme si les arguments étaient d’'une autre nature, avaient été fondés plutot
sur le « moi patriarcal » des chefs des partis politiques. Ce n’est rien de nouveau, si
on se rappelle que les partis politiques en République de Moldova sont associés a
leurs dirigeants, et méme les membres du parti ne connaissent souvent pas plus de 5
a 10 personnes, qui constituent le staff du parti respectif. Cela a a son tour créé une
idéologie paradoxale — le parti est associé a son chef, et les sympathies par rapport
a l'un des partis refletent le niveau et le degré de « popularité » du leader politique
parmi ses partisans. Ou, dans de telles circonstances, parler d'un fonctionnement
démocratique de l’activité d’un tel parti est pratiquement impossible ou du moins
difficile.

D’autre part, la situation créée influence également la «vie active» de ces partis
politiques. Le caractére « momentané » de l'intérét ou de « 'ennui » de la société
envers une seule et méme personne, a conduit a la disparition progressive, totale
ou partielle, des formations au pouvoir depuis un certain temps. C’est I’histoire du
Parti Démocratique Agraire, du Parti Chrétien-Démocrate, du Parti Communiste,
du Parti Libéral, du Parti Libéral-Démocrate, sans parler d'un grand nombre de
petits partis, qui continuent d’étre dirigés par certains politiciens, qui finalement
n'ont pas pu se réaliser dans la vie politique, mais aussi ils n'ont pas accepté une
réforme de ses structures, ni offrir la possibilité & une nouvelle génération politique
de proposer des idées, mais aussi avec de nouveaux personnages, fait qui conduit
généralement a attirer les sympathisants des indécis ou des jeunes, qui, en regle
générale, sont apolitiques.

Le DDR comme mécanisme de la justice transitionnelle
a la lumiére des effets de la démocratisation du fonctionnement
du systéme politique dans les sociétés en transition

Linstitution DDR (démocratisation, démobilisation, réintégration) fait partie des
instruments de la justice transitionnelle. Dans le contexte dans lequel on envisage
la justice transitionnelle dans une formule large, sans étre limités pas a ses engage-
ments classiques, tels que I'institution des Commissions de Vérité et de Conciliation,
I'examen conceptuel des événements produits, la poursuite des personnes coupables
d’atrocités, I'amnistie, la lustration, etc., le DDR peut influencer positivement le
processus de démocratisation du multipartisme dans une telle société. Cependant,
nous connaissons des exemples ot les forces rebelles, dans le cadre du processus de
conciliation, sont acceptées dans la formule des partis politiques, le role de chef étant
généralement conservé par 'ancien commandant militaire. Le cas de la Colombie,
lorsqu’un référendum national avait été organisé en automne 2016 pour mettre en
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ceuvre le processus de conciliation, et lorsque parmi les conditions figurait I'accord
sur la transformation du groupe armé rebelle ayant combattu pendant plus de trois
décennies contre les autorités centrales, en —un parti politique, est 'exemple parfait.

Si nous y regardons de pres, nous pouvons voir que parmi les objectifs de la
justice transitionnelle figure la réforme des institutions publiques, tiche qui, en
I’absence d’une réelle concurrence entre les partis politiques, peut étre assez difficile.
Cependant, dans ce cas, 'accent est mis sur la réforme du systéme politique (par
exemple, une nouvelle Constitution, des mécanismes de séparation des pouvoirs),
du systeme judiciaire et des forces de sécurité (police, services secrets et armée). La
réforme de ces structures vise a restaurer I’Etat de droit et le monopole de I’Etat en
matiére d’utilisation de la force, ainsi qu’a favoriser le controle démocratique de ces
institutions.

Les processus de purification, les connaissances sur le licenciement ou le filtrage
dans un processus de recrutement sont directement liés a la réforme du systéme
d’assurance des droits de ’homme, du systeme politique, de sorte que ceux qui sont
activement impliqués dans la commission de violations graves, aient une interdiction
d’exercer les fonctions publiques. Le processus de dénazification en Allemagne, le
licenciement des policiers et des juges en Bosnie, ainsi que le filtrage dans un pro-
cessus de recrutement, applicable dans les Etats qui entament la démocratisation de
la société, sont des exemples explicites de purification.

De cette facon, le concept de DDR, applicable aux sociétés post-conflit, pourrait
étre proportionné méme dans le cas de la conception de la nécessité de réformer le
systéme politique, notamment en ce qui concerne les partis politiques, dans le cadre
d’un large dialogue, avec la participation des acteurs internationaux participants au
suivi de la vie politique des Etats, y compris avec les démocraties fragiles. La ques-
tion principale est — les acteurs externes, en particulier les acteurs internationaux,
veulent—ils soutenir un tel processus ou pour eux, il est préférable de monitoriser
les sociétés divisées et de soutenir 'un ou l'autre leader, selon I'intérét du moment ?

Le role des partis politiques, y compris de leurs dirigeants, doit étre envisagé
beaucoup plus largement que de le concevoir a la seule lumiére du renforcement du
systeme multipartite. Il sagit en particulier des sociétés qui tentent d’accélérer les
réformes démocratiques, qui garantiraient le bon fonctionnement des principales
institutions d’un Etat de droit, catégorie dont la République de Moldova est incluse.
Cependant, les garanties de non-répétition sont essentielles pour lutter contre I’im-
punité en cas de violation des droits de ’homme, mais aussi du droit humanitaire,
notamment pour s'imposer efficacement aux causes profondes des conflits et de la
répression. Dans le cas ot ils sont une forme de réparation, ils répondent également
a d’autres objectifs, visant a les empécher de se reproduire.

En méme temps, ils s’inscrivent dans une perspective de I’avenir, car ils servent
les intéréts de l'ensemble de la société et pas seulement des victimes. Dans le contexte
de la justice transitionnelle, on s’attend de la réforme institutionnelle a des garanties
de non-répétition, visant la réforme des structures et des institutions de I’Etat ayant
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admis ou encouragé les violations respectives. Et une telle garantie en I’absence
d’une réelle concurrence entre les partis politiques, qui ont I'obligation d’assurer de
maniere transparente le bon fonctionnement des institutions de I’Etat de droit, est
difficile a assurer.

De toute évidence, de telles garanties ne peuvent exister que du point de vue
d’une société qui est au début de la voie de la mise en ceuvre des institutions démo-
cratiques, un systeme dans lequel les partis politiques ont un role particulier. On
fait également référence aux sociétés sortant d’un conflit, quel que soit leur nature,
qu’il s’agisse d’un conflit armé ou politique. Cela étant, par exemple, la République
de Moldova, avec regret, a di et devrait essayer de consolider sa société étant bou-
leversée par les deux formes de conflit.

La vérité est qu’il existe des exemples positifs, lorsque la participation active des
partis politiques, y compris de leurs dirigeants, augmente la confiance de la population,
mais offre également la possibilité de I’émergence de nouveaux dirigeants politiques,
comme, par exemple, le cas de I'Irlande du Nord, qui aprés 30 ans de conflit, avait
pu changer la situation avec la signature de I'accord dit du « Vendredi Saint » en
1998. La pratique nous montre, y compris dans le cas de I'Irlande du Nord, que les
réformes politiques, qui a leur tour, assurent la démocratisation de la société, au sens
large du terme, nécessitent un soutien international, y compris du point de vue du
cadre normatif a caractere de recommandation.

Ainsi, par exemple, selon le principe 36 de 'ensemble de principes pour lutter
contre I'impunité, « les Etats doivent prendre toutes les mesures nécessaires, y com-
pris entreprendre des réformes législatives et administratives, pour faire en sorte que
les institutions publiques soient organisées de sorte a respecter 1'état de droit et de
protéger les droits de I'homme ».!

Il est donc du devoir des Etats d’ouvrir des enquétes, de garantir I'indépendance
et 'impartialité du pouvoir judiciaire, de soumettre les forces civiles et de sécurité
a un contrdle civil, de mettre en place des procédures de dépot des plaintes et de
formation des fonctionnaires concernés dans le domaine des droits de 'homme, des
formes d’assurance du fonctionnement des principales institutions étatiques dans
le cadre de la garantie du niveau de démocratisation de la société. Cependant, il est
indiqué dans les observations sur les principes actualisés que la réforme institution-
nelle doit étre « globale » pour étre « le fondement d’une justice durable ».2

En conséquence, la réforme institutionnelle doit se concentrer non seulement sur

1 United Nations, Econ. & Soc. Council, Comm’n on Human Rights, Updated Set of Principles
for the Protection and Promotion of Human Rights through Action to Combat Impunity,
UN. Doc. E/CN.4/2005/102/Add.1 (Feb. 8, 2005) http://hrlibrary.umn.edu/instree/HR-pro-
tection2005.html (consulté le 16.11.2019).

2 Promotion et protection des droits de I'homme. Impunité. Rapport de 1'experte indepen-
dante chargee de mettre a jour I' Ensemble de principes pour la lutte contre 1 impunité, Mme
Diane Orentlicher https://documents-dds-ny.un.org/doc/UNDOC/GEN/G05/111/04/PDF/
G0511104.pdf?OpenElement (consulté le 16.11.2019).
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la transformation structurelle des institutions publiques qui ont participé (activement
ou passivement) a la violation des droits de ’homme, des principes démocratiques
qui assurent le bon fonctionnement d’une société, mais, avant tout, de cibler les
causes profondes des conflits ou de la répression pour prévenir de futures violations.

La réforme institutionnelle est un aspect essentiel de la justice transitionnelle car
elle peut entrainer des changements structurels. Cependant, c’est I'une des zones les
moins étudiées et les moins exploitées. A I’heure actuelle, des efforts ont été faits en
particulier en ce qui concerne le controle de la sécurité, la réforme du secteur de la
sécurité et de la législation, sans parvenir pratiquement a d’autres structures et lois
qui ont peut—étre influencé la répression et les conflits. Lexpérience montre que le
controdle de la sécurité, la réforme du secteur de la sécurité et de la législation sont
nécessaires, mais que d’autres mesures pourraient étre importantes. Etant donné
que plusieurs fois les garanties ont acquis une définition large, elles sont capables de
contenir et d’étre congues de maniére trés rigoureuse, elles peuvent largement agir
sur les causes profondes des violations des droits économiques, sociaux et culturels.
Du point de vue politique, la taiche ne semble pas facile, mais les acteurs de la justice
transitionnelle doivent bien comprendre I'intérét de ces dimensions et quelles sont
les meilleures fagons de les prendre en compte.

Conclusion

En conclusion, on peut voir que le caractére autoritaire des dirigeants des partis
politiques, qui conduit généralement a la perte de contrdle sur la situation, y compris la
cote du parti, et dans le cas de ceux qui sont au gouvernement et la perte du contrdle
sur la situation dans le pays, joue un role préjudiciable et influence négativement le
développement du systéme de concurrence au niveau des partis politiques, ce qui
a son tour fait obstacle a la promotion et a la mise en ceuvre des regles du jeu et
des bonnes pratiques applicables dans une société démocratique, méme en tenant
compte de toutes ses lacunes. Non autrement, mais on rappelle les paroles du grand
politicien britannique Winston Churchill, qui a déclaré que la démocratie est la pire
forme de gouvernement, mais quune meilleure n’a pas été inventée.

De toute évidence, la formation de la classe politique, y compris des dirigeants
politiques, ne peut se produire dans un endroit vide, car cela prend du temps et des
traditions. On ne peut pas appliquer certaines régles du jeu dont la conception a
été liée a des conflits armés, a des compromis au niveau de I’élite de la société, a la
conception de la nécessité de regles négociées dans I’intérét des parties, etc., dans une
société sans traditions démocratiques du fonctionnement d’un systéme multipartite,
qui, entre autres, impose 'obligation morale d’écouter et d’étre entendu.

Malheureusement, la société occidentale n’a pas pris ce facteur en considération,
attendant des nouvelles démocraties un comportement approprié aux sociétés qui
ont traversé une longue période évolutive de respect et de la garantie des valeurs
d’une société démocratique.
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La vérité est que la phrase prononcée par le Premier ministre britannique Ben-
jamin Disraeli reste d’actualité, que PAngleterre n’a pas d’amis éternels, mais aussi
pas d’éternels ennemis, ’Angleterre a des intéréts éternels ! Ainsi, a notre avis, les
politiciens continuent de se guider selon la maxime romaine classique « divide et
impera » | A vrai dire, dans le contexte oll une société a la chance de bénéficier de
dirigeants politiques avec un niveau de maturité politique approprié a celui de ’'Occi-
dent, il est certain que la communauté internationale changera de comportement par
rapport a une telle société. Alors, la question éternelle se pose — quel est le role plus
préférable d’un leader politique — autoritaire ou organisationnel et charismatique?
La réponse est évidente ?!
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ANALIZA DOCTRINAR-NORMATIVA A OPERATIUNILOR DE MENTINERE A PAcCII iN EUROPA
(TRANSNISTRIA, NAGORNO-KARABAKH, GEORGIA, Kosovo)

Prezentul articol reflectd locul si rolul organizatiilor internationale precum Organizatia Natiunilor
Unite si Organizatia pentru Securitate si Cooperare in Europa in procesul de ameliorare a
efectelor negative ale ostilitdtilor cit si in procesul de solutionare a conflictelor din Transnistria,
Karabahul de Munte, Georgia, Kosovo. De asemenea se analizeazd baza normativ-legald a
utilizdrii instrumentelor juridico-politice internationale de solutionare a conflictelor caracter-
istice organizatiilor internationale si regionale din Europa.

Un element important il constituie cercetarea pozitiei, mecanismelor si instrumentelor juridice
utilizate de statele implicate in procesul de mediere sau intermediere a dialogului dintre pdrtile
afectate de conflict.

Cuvinte cheie: conflicte regionale, misiuni de pacificare, operatiuni de mentinere a pdcii, ONU,
OSCE, solutionarea conflictelor regionale..

The most structured typology, in terms of shape and content, that has been
implemented also in the ground forces is the one adopted by NATO being the most
used at the moment. According to those two documents, the Peace Support Operations
(PSOs) “are the multifunctional operations conducted impartially, in support of a UN
/ OSCE mandate, involving military forces and humanitarian and diplomatic agencies
and are intended to ensure for a long—term the political resolution or other conditions
specified in the mandate®. The following types of operations fall into this category:

22




STUDII JURIDICE UNIVERSITARE & 3-4 2019

- of Conflict Prevention (Conflict Prevention — CP);

- of Peace Making (Peace Making — PMO);

- of Peacekeeping (Peace Keeping — PKO);

— of Peace Enforcement (Peace Enforcement — PEO);

- of Peace Building (Peace Building — PBO);

- Humanitarian Operations (Humanitarian Operation — HO).!

The activity of peacekeeping operations is regulated by the series of resolutions
adopted by the General Assembly on the basis of the UN Charter. The General
Assembly regularly examines the issues related to the peacekeeping operations. By
UN Operations we mean the operations undertaken by the competent UN body in
accordance with the Charter and and conducted under the direction and control of
the organization, in two cases:

1. When they are conducted for the purpose of maintaining or restoring the
international peace and security.

2. When the Security Council or the General Assembly declared that there is
a serious threat to the personnel security participating into the operations. In such
case the humanitarian or military operations are carried out.

As operations, provided for in Chapter VII of the UN Charter, the peacekeeping
operations are collective actions that are decided and carried out by the UN bodies.
These are operational actions, which pass the groups provided by the Member States
and which are under the command of the United Nations General Staft.’

In contrast to the system provided for by the Charter, the peacekeeping
operations are not coercive, in other words their mission is only to interpose
between the belligerents but without persecuting the aggressor. This mission is
strictly defined by the body that creates the peacekeeping operation. In any case,
the collapse of the aggressor does not take place, but the recognition of several
parties to the conflict.

The concept of peacekeeping operations appears with the Suez crisis of 1956.
The Security Council was paralyzed by the double veto of France and the United
Kingdom. To justify the new operation formula, unforeseen in Chapters VI and VII,
the UN General Secretary Dag Hammarskjold referred to a chapter “VI bis” or “VI
and a half”. The applying such an operation involves the consent of the belligerents.
The references made to the title of Chapter VII allow, in the opinion of some authors,
to impose the coercive measures in the absence of the parties agreement.’

1 M. Mandru, The world between the cold war and the hot peace, Bucharest, Expert Publishing,
2000, page 35.

2 Lukashuk LI International law. Particular part. Moscow Walters Clover, 2005, p. 292-295

3 Balan O, Burian A, Suceveanu N., International Public Law, 3rd edition (revised and added),
Chisinau: 2009, p. 602. 649 p.

4 Roche C. L. Basics of public international law and international relations law, 2nd edition,
Paris: Gualino, 2003 p. 113

5 Petit Y. International peacekeeping law. L.G.D.]. Paris. 2000, p.7
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Characterizing the peacekeeping operations, we also propose a classification of
these operations functions:

« military — the monitoring the ceasefire process, the demobilizing the forces,
the identifying and destroying the weapons, the demining, reorganizing and
re-profiling the armed forces, the borders protection, the examining the
complaints on the presence of foreign armed forces, the ensuring the security
during the elections and helping to restore the infrastructure;

o police — the visiting the police sectors, the monitoring the police activity,
the examining the complaints on human rights violations by the national
police, the preparing new police formations; the contributing to the arrest of
suspected criminals and the participation in ensuring the electoral process;

« human rights — the monitoring the observance of human rights; the or-
ganization of educational programs and the investigation of human rights
violations;

o informational — the familiarizing the issues related to the peaceful regulation
of the causes of UN involvement and the possibilities from the point of view
of the country’s future;

o electoral — UN participation can range from a simple participation and veri-
fication of elections in a specific country to the organization and conducting
the elections by the UN;

o restoring — the UN contributed to the restoring the statehood through short-
term or long—term development processes;

o repatriation — UN has organized the return and the placement of hundreds
of thousands of refugees;

o administration — the monitoring the actions taken by the authorities in the
states where the peacekeeping operations are carried out.

The provisional body in Cambodia, for example, was mandated to carry out
the control of actions in the field of foreign policy, national defense, public security,
finance and public information in order to establish and maintain a neutral political
atmosphere within the preparing the elections.®

Transnistria

In early 1992 while the pressure between a separatist group and the constitutional
government of Moldova continued, the Separatist leader Igor Smirnov launched a
“harassment campaign” to force the police officers to leave the east of the country.”

The illegal separatist forces were augmented in the spring of 1992 with the ar-
rival of the Cossacks and other mercenaries or volunteers from other parts of the

6 Zaemskii V.E UN and peacekeeping. Lectures course. Moscow: International Relations, 2008,
pages 19-20.

7 New York City Bar Association’s Report ”Defrosting an Frozen Conflict: the legal aspects of the
separatist crisis in Moldova’, p.14.

24



STUDII JURIDICE UNIVERSITARE & 3-4 2019

Soviet Union. According to the data presented in the Report “the Cossacks and other
volunteers were remunerated by the state, receiving 3,000 rubles per month”,® which
can be considered as direct involvement in the internal affairs of another state.

According to the information presented within the ECHR hearings, on Decem-
ber 3%, 1991 the 14™ Army occupied the cities of Grigoriopol, Dubasari, Slobozia,
Tiraspol and Ribnita, all in the Transnistrian region.’

Thus, we are in front of an armed occupation, on the conditions that on August
27", 1991 the Republic of Moldova became a subject of international law. In such
conditions, if the constitutional authorities of Republic of Moldova had introduced
its forces in the region, there was a danger of an armed conflict with international
character. We note that the challenges continued, in particular we refer to those
of March 2", 1992, the day when the Republic of Moldova becomes a member of
the UN.

The numerous challenges, including bloody ones, that took place both to the
police and to the civilians, in 1990—1991, should be mentioned here. Subsequently,
immediately after the signing on April 1%, 1992 by the President of the Russian
Federation of the decree no. 320 based on which the units of the 14" army from the
territory of the Republic of Moldova were declared a component part of the Rus-
sian Armed Forces under the new name “Operative Group of the Russian Forces
(OGRF) in the Transnistrian region of the Republic of Moldova”, the commander of
this operative group, on April 02", 1992 has submitted to the Moldavian authorities
an ultimatum, demanding the withdrawal of the Moldavian forces near the city of
Tighina / Bender, while declaring that the OGRF units are ready to “respond” in
case of non-fulfillment of the requirements. And, on April 5%, 1992, in the city of
Tiraspol, appeared the Vice President of the Russian Federation, who openly advo-
cated “the sovereignty and independence of the Transnistrian people”.

The tensions gradually escalated to a real conflict in the summer of 1992, when
the number of victims rose to 1,000. The 14™ Army intervened on the part of the
illegal paramilitary forces and, largely due to the intervention and position of the
14" Army, the constitutional structures of Moldova failed to take control over the
cities of Bender and Dubasari.” Accepting the armistice on July 21, 1992, the Re-
public of Moldova signed with the Russian Federation “Agreement on the principles
of peaceful settlement of the armed conflict in the Dniester area of the Republic of
Moldova”. The negative effects of this conflict were mentioned by various experts,
including under the rule of law."

The realities of today dictate the necessity of matching the new demands of the
peace process. Here are some basic ideas and criteria that the UN Secretariat conducts
in its day-to-day work, although they are not embodied in any formal instruction.

8 New York City Bar Association’s Report ,,Defrosting an Frozen Conflict: the legal aspects of the
separatist crisis in Moldova®, p.16.

9 European Court of Human Rights. Ilascu and Others v. Moldova and Russia, 2004, par. 53.

10 Kovrig Andrei. Missing persons and their families. Chisinau. 2009, p.27-55.
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1. The PMO must be able to visibly change the lives of the people in the territory
of the mission activity from the very first stages of its conducting. The mission
leader must have the right to use a small part of the mission funds in “projects
that produce short-term effects”, the purpose of which is the real raising of
the quality of life, thus contributing to a confidence towards the new mission.

2. “Free and fair” elections should be viewed as part of greater efforts in order
to strengthen the governing bodies. The elections must be supported by a
broad process of democratization and civil society formation, which includes
the effective civil governance and a respect culture for fundamental human
rights, in order not to create the impression that the elections were merely a
means of confirming the tyranny of the majority and that their results should
not be annulled by force after the end of the peace operation.

3. UN civil police observers cannot be considered the peacekeepers if they by
their presence only try to avoid certain illegal actions of the local police of-
ficers or only register such actions. Today, the objectives that are set before a
peacekeeping mission dictate that the civil police must have the goals, such
as: reforming, rendering local police services in accordance with the stan-
dards of democratic police activity and human rights, in addition the civil
police must possess a potential for effective reaction following the sporadic
manifestations, as well as a potential for legitimate defense.

4. The human rights component that is part of any PMO is, in fact, a very
important one for a process of restoring the effective peace. The UN human
rights collaborators can play an important role, for example, in contributing
to the achievement of a general national reconciliation program.

5. The disarmament, the demobilization and the reintegration of former combatants
is one of the main means contributing to the strengthening of post—conflict
stability, including to the minimizing the danger of conflict re-starting. Thanks
to this fact, the process of restoring the peace brings the direct contribution to
the social security and the right order ensuring. However, the main purpose
of disarmament, demobilization and reintegration cannot be achieved if these
three elements are not implemented simultaneously.

The demobilized combatants will do their best to return to the path of violence,
if they do not find the legal means of existence, in other words, if they are not “re-
integrated” into the local economy. At the same time, the reintegrationist element
of demobilization and reintegration is financed on a voluntary basis, that’s why the
financial means for these purposes often do not even cover the needs. The path to
full normalization of life in a society that has gone through a conflict is expressly
followed by applying the measures for national reconciliation that must be met by
all the participants in the conflict."

11 Zaemskii V.E UN and peacekeeping. Lectures course. Moscow: International Relations, 2008,
pages 169-171.
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Despite the fact that the armed forces of the Russian Federation cannot be con-
sidered the occupation forces in the strict sense of this term as interpreted by this
institute of public international law, certain criteria allow us to note that the presence
of the armed forces of the Russian Federation in the territory of the Republic of Mol-
dova has exceeded any legal argument, not talking about the moral side of this issue.

Examples given — The Report of the American Bar Association in 2005 and the
Ilascu case examined by the ECHR allow us to find that Russia is directly involved
in this conflict, a fact confirmed by the Ceasefire Agreement signed by the Republic
of Moldova and the Russian Federation on July 21, 1992. In turn, the ensuring the
security of the administrative border with the “Transnistrian” region can take place
by introducing the effective control posts, but which, in their turn, requires additional
argumentation, including from the point of view of international law, whether it is
under Occupation regime, either controlled by the insurgents.

Under such conditions, the revision of the provisions of the Agreement may also
be argued by the doctrine of rebus sic stantibus, which argues that the unilateral
refusal of a treaty may occur as a result of the essential changes in the conditions.
The state of affairs during 22 years, including the effects of presence of the armed
forces of the Russian Federation and the critical situation in Ukraine, especially with
the armed intervention of the Russian Federation on the territory of this state (thus
two states involved in the settlement process of the “Transnistrian conflict” is de
facto in war condition), makes the doctrine in question quite current.'?

Nagorno—Karabakh

The present stage of the Nagorno-Karabakh problem has its origins since the
last years of the existence of the USSR and has become a conflict as a result of use of
force by Azerbaijan in response to the Nagorno-Karabakh people’s right execution
to self-determination. The Nagorno-Karabakh conflict is different from the other
conflicts that arose in the territory of the former Soviet Union, because from a legal
point of view, the Karabakh clan had impeccably exercised their right to self-deter-
mination until the collapse of the Soviet Union.

The Karabakh conflict was the bloodiest conflict in the post-Soviet space — with
tens of thousands dead, hundreds of thousands of refugees and a great destruction. The
military phase of the conflict ended in May 1994 with an unlimited armistice in time.

Three out of five countries are permanent members of the UN Security Council
— Russia, USA and France — are intermediaries in the process of negotiating the
Nagorno-Karabakh issue.”

12 Gamurari V. The status of peacekeeping forces in international law: The case of Republic
of Moldova. Study within the project “Strengthening the human rights compliance in the
Transnistrian region of the Republic of Moldova”. Chisinau, 2016. P.40 (from 41 dep.)

13 Kotcharian Chavarche. Why is the Nagorno-Karabakh conflict still not settled? // Crisis prevention
and peace promotion (volume III). The determinants of conflicts and new forms of prevention
/ Ed. J.-P. Vettovaglia. Bruylant, 2013. P. 569-593
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The Nagorno-Karabakh conflict is one of the unsolved conflicts between the
two states in the South Caucasus region. This conflict is the result of the Arme-
nian-Azerbaijani conflict of the end of the 20™ century and the beginning of the
21 century. Both states — Armenia and Azerbaijan — using historical facts, are
trying to justify their right to Nagorno-Karabakh.

Azerbaijjani and Armenian historians have made nationalist demands based on
historical and religious memory, and both sides, using historical facts, are trying to
justify the claims relating the region."

The first attempt to settle the Nagorno-Karabakh conflict in 1991 was then made
by the Russian President B. Eltin and the President of Kazakhstan N. Nazarbayev.

The proposed conditions were: the ceasefire, the new elections, the return of
refugees and the creation of a state in Nagorno-Karabakh. In August 1992, N. Naz-
arbayev made another attempt. But this attempt was unsuccessful, as the Armenian
side accused Nazarbayev for supporting the territorial integrity and pleaded for the
preservation of borders.”®

Following the first attempts of negotiations related to the Nagorno-Karabakh
conflict, the international organizations also paid special attention to it. Since 1992,
when the post-Soviet states joined the OSCE, a mediation process was initiated to
settle the conflict within the CSCE (under the name “Minsk Group”).

At a meeting of the CSCE Council of Ministers on March 24", 1992, in Helsinki,
it was decided to convene a conference on Nagorno-Karabakh in Minsk, under the
auspices of CSCE, as a permanent forum for peaceful settlement of the crisis based
on concrete principles, commitments and provisions.'

The first negotiations took place in Rome on May 31%, 1992 and consisted of
several stages, and until then, on May 8", 1992, the Armenian armed forces occupied
Shusha, captured the entire Nagorno-Karabakh and deported 50 thousand people
from the Azerbaijani population.

The negotiations in Rome were not successful, because the Armenian side, in
violation of the Helsinki agreement of 1992, submitted a request requesting the
participation in the negotiations process equally with other states participating in
the Minsk Conference of the Armenian representatives from Nagorno-Karabakh.

At the same time, the Armenian side did not agree with the new variations of
proposals, which, of course, caused discontent on the part of Azerbaijan. As a result,
the “package approach” did not fulfill its task.”

14 Guney O. Nagorno-Karabakh Problem: Claim, Counterclaims and impasse. International
Strategic Research Organization. Cilt 1. 2006. No 1. 118-137.

15 Ismailzade F. The OSCE Minsk Group and the Failure of Negotiations in the Nagorno—-Karabakh
Conflict. Caspian Brief. 2002.No 23. April. P. 93

16 Mammadov Ilgar Mahat, MusaevTofik Fuad. The Armenian-Azerbaijani conflict: history, law,
mediation. 2nd ed. Tula: Grif and Co., 2007. P. 115.

17 Ismailzade F. The OSCE Minsk Group and the Failure of Negotiations in the Nagorno-Karabakh
Conflict. Caspian Brief. 2002. No 23. April. P. 95
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In November 1998, an approach called the “Common State” was presented.
Based on this, Nagorno-Karabakh should become a state and a territorial entity
in the form of a republic and to form a common state with Azerbaijan within its
internationally recognized borders.

Azerbaijan immediately opposed this proposal because it feared that this approach
would violate its sovereignty and territorial integrity. The concept of a common state
is the last proposal of the Minsk group co-presidents and then the solution of the
Nagorno-Karabakh issue has been blocked.™

Following the elections in Azerbaijan and Armenia, starting with 2004, in the
“Prague process” at four meetings of the foreign ministers of these two countries all
the mechanisms for a future solution have been systematically developed. *°

Moreover, despite the optimistic atmosphere of the negotiations, the separatists
organized a referendum for the adoption of their own Constitution on December
10, 2006. It is stated in the text of the Constitution that Nagorno-Karabakh is an
independent, sovereign, democratic, secular and lawful state.

The Russian-Georgian conflict from 2008 affected the adjacent conflict areas
in the South Caucasus. In September 2008, the President D. Medvedev announced
that the Caucasus region for Russia — is an area of major interest.?

This position can be systematically observed and ascertained in everything called
the political discourse on the segment of strategic interest of the Russian Federation
in this area even at the end of the second decade of the 21* century.

The Nagorno-Karabakh conflict still holds a significant place in the foreign
policy of Armenia, Azerbaijan and regional powers such as Russia and Turkey. In
this conflict, the UN and the OSCE have repeatedly demonstrated their willingness
to settle the crisis. But despite all the attempts, unfortunately, the conflict between
Azerbaijjan and Armenia continues.

Thus, both peoples in their subconscious associate the Karabakh land with their
history and culture. The second obstacle is the non-constructive position of the states
and international organizations outside the South Caucasus region.

One participant in conflict settlement is the Council of Europe. The Commit-
tee of Ministers of the Council of Europe of March 1992 stated that the process
of overcoming the Nagorno-Karabakh crisis should be based on the rule of law,
democracy, human rights, observance of guarantees of the minorities rights and
observance of inviolability of all borders that can only be changed peacefully and
by mutual agreement.”

18 B. Oflaz. The Role of International Organizations for Solving the Problem of Nagorno-Karabakh. 191.

19 OSCE Twelfth meeting of the Council of Ministers. Sofia, December 6-7", 2004. Statement on
the Nagorno-Karabakh Conflict. OSCE website: http://www.osce.org/documents/mcs/2005
/02/4307_ru.rdf

20 B. Oflaz. The Role of International Organizations for Solving the Problem of Nagorno-Karabakh. 192.

21 Mammadov Ilgar Mahat, MusaevTofik Fuad. The Armenian-Azerbaijani conflict: history, law,
mediation. 2nd ed. Tula: Grif and Co, 2007. p. 106.
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In order to settle the conflict, perhaps the biggest contribution was made by the
OSCE or, more properly, the “Minsk Group”, which has long been involved in solving
the conflict and the important principles have been established such as: maintaining
the territorial integrity of Armenia and Azerbaijan, the legal statute of Nagorno-Kara-
bakh and the ensuring the security of Nagorno-Karabakh and its entire population.
Although we accept the importance of the presented principles it is nevertheless
worth noting the inadequacy of the actions to implement these principles. The “Minsk
Group” tried to solve the problem on the basis of international law, but at the same
time it was unable to take into account the specific requirements of both peoples.??

Regarding the individual attempts of the world powers they have not even pro-
duced positive results. As with other conflicts in the world, all parties tried to pro-
mote their positions.

The mediators have defended their interests or tried to maintain their position
on the international arena. In this respect, the mediating countries are, among other
things, under pressure from each other and must constantly coordinate their inter-
ests with the partners in the negotiation process, instead of undertaking solutions
already developed or accepted in the case of other similar international conflicts.?

This fierce conflict has a strong influence not only on the foreign policy of Ar-
menia and Azerbaijan, but also on the foreign policy of Russia and Turkey.

The conflict is based on the mutually exclusive claims of both countries regarding
Nagorno-Karabakh. The acute situation in Nagorno-Karabakh forced the mediators
such as the UN and the OSCE to take part in it. The attempts of the conflict settle-
ment have somewhat diminished the severity of the conflict, but they have not been
able to fully settle it. Moreover, during the negotiation processes, it became clear that
the domestic political situation in Azerbaijan and Armenia plays an active role in the
conflict settlement. Nagorno-Karabakh for societies in both countries has already
become a part of daily life, provoking strong emotional feelings of both Armenians
and Azerbaijanis. Due to the mutually exclusive positions of the parties and the strong
general emotional tension, the conflict settlement negotiations have reached a deadlock.
It should be noted that the intermediary states and the international organizations are
insecure in Nagorno-Karabakh issue because of their conflicting interests presence.**

Georgia

In accordance with the Sochi agreement of 1992, the joint peacekeeping forces
operated in South Ossetia.”> The peacekeepers, while remaining neutral and not

22 B. Oflaz. The Role of International Organizations for Solving the Problem of Nagorno-Karabakh. 192-194.

23 Tranca O. What Causes Ethnic Conflict Diffusion? A Study of Conflicts in Azerbaijan and Macedonia,
Journal of Peace. Conflict & Development Issue 12. Laval University. Canada. May 2008.

24 B. Oflaz. The Role of International Organizations for Solving the Problem of Nagorno-Karabakh. 195

25 Agreement on the principles for the settlement of the Georgian-Ossetian conflict. Sochi, June
24%, 1992
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participating in hostilities, are considered civilians and must be protected from
attacks.” In some cases, it may be necessary to resort to force, but this should be
strictly limited to self-defense interests or the protection of civilian objects, which
they are required to protect in accordance with their mandate. The force used in
such cases must strictly comply with these objectives.

The attacks on peacekeepers who do not participate in hostilities represent a
serious violation of international humanitarian law and a war crime. If the peace-
keepers cease to maintain the neutrality, helping, for example, the armed forces of
either party or they open hostile fire, they lose their status as protected persons and
may serve as the target of a legitimate attack. However, such an attack must be car-
ried out in compliance with the requirements of humanitarian law regarding the
war means and methods and the treatment of enemy combatants. The peacekeepers
who use their status to carry out the attacks act treacherously, which is a serious
violation of humanitarian law.

In the period 1993—2009 the United Nations and the Organization for Security
and Cooperation in Europe had an active presence in the region which also includes
the monitoring of human rights compliance.

During 2006—2011, a special representative of the European Union was in
charge on the investigation of security incidents in the South Caucasus area. His
mandate also included the active involvement in the conflict settlement process.
At the end of 2008 and the beginning of 2009 the Russian Federation managed to
suspend the activity of the OSCE Mission in Georgia and the Observation Mission
in Georgia. In February 2011 the European Union terminated the mandate of its
special representative in this area.

All the UN, the OSCE and the European Union continue to send high-level
delegations to the region for monitoring the situation, but none have officially ex-
tended their mandate on the monitoring segment of human rights observance. Thus
we can find a consistent gap in this field.

Since 1993, when it was established the UN mission of monitoring and plenary
involvement in the process of political settlement of the Georgian-Abkhazian con-
flict, the United Nations was the main international mediator. The function of the
mission was to monitor the cases of breach of the ceasefire agreement and to report
to the UN General Secretary.”

Since 1994 the mandate of the mission also included the monitoring of compli-
ance with the ceasefire agreement that was signed in Moscow in the same year, based
on which the collective peacekeeping forces of the Commonwealth of Independent
States were deployed in the area.

Every half year, the United Nations Security Council analyzes the General Secre-
tary’s report on the situation in Abkhazia and extends the mission’s mandate for the

26 ICRC, Customary International Humanitarian Law, rule 33.
27 UNSC Resolution 858 (1993) of August 24", 1993, S/RES/858 (1993).
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next six months. The report included a description of the negotiation process as well
as the situation in the area. The mission was terminated in 2009 after the Russian
Federation made use of veto right on the proposal to extend the mission’s mandate.

In 1996, a structure was created within UNOMIG to monitor the human rights
compliance in Sukhumi consisting of OSCE employees and the Office of the United
Nations High Commissioner for Human Rights.?®

The mandate also included the protection functions, including the collection of
information from victims and witnesses and the collection of individual complaints
regarding the procedural violations, impunity, maltreatment of prisoners, forced
disappearances, violations of property rights, etc. The department also dealt with
technical assistance and the information of beneficiaries on their rights.”

The establishing of a branch of this representative office in Gali to work with the
returning Georgian residents has always been blocked by the Abkhazian side, despite
the repeated calls of the Security Council.*® In 2003, to the UNOMIG component, a
civilian police component was added”, designed to assist the local law enforcement
bodies in the fight against crime. Although it was planned to place the civilian police
forces on both the Abkhazian and Georgian sides, the Abkhazian authorities did
not consent to direct them to the Gali district.*

However, after the forced departure of UNOMIG from Abkhazia, this region remains
without sufficient monitoring and public reflection on the human rights situation. *

The securing the right of return has been and remains a key element of all
efforts to settle the conflict. The General Assembly adopted a series of resolutions
recognizing the right of all displaced persons to return to Abkhazia.**

The Office of the United Nations High Commissioner for Refugees, which maintains
a presence in the region, is the leading international organization that facilitates the

28 UNSC Resolution 1077(1996) October 22™, 1996 , S/RES/1077 (1996)

29 Report of the Representative of the Secretary-General on the Human Rights of Internally
Displaced Persons, Walter Kalin — Addendum, Mission to Georgia. December 21-24, 2005,
E/CN.4/2006/71/Add.7, March 24, 2006, para. 24.

30 UN Security Council Resolutions 1615(2005) DD July 29", 2005, S/RES/1615 (2005); 1582(2005)
DD January 28", 2005, S/RES/1582 (2005); 1554(2004) DD July 29%, 2004 S/RES/1554 (2004);
1524(2004) DD January 30", 2004, S/RES/1524 (2004); 1494(2003) DD July 30", 2003, S/
RES/1494 (2003).

31 UN Security Council Resolution 1494(2003) DD July 30", 2003, S/RES/1494 (2003).

32 Report of the Representative of the Secretary-General on the Human Rights of Internally
Displaced Persons, Walter Kalin — Addendum, Mission to Georgia. December 21-24, 2005,
E/CN.4/2006/71/Add.7, March 24", 2006, para. 25.

33 Council of Europe / Commissioner for Human Rights, Report on Human Rights Issues
Following the August 2008 Armed Conflict in Georgia, CommDH(2010)40, October 7%,
2010, http://www.coe.int/t/commissioner/ WCD/visitreportsbycountry_en.asp#, sec. 2.6.

34 UNGA Resolution 64/296 of September 7%, 2010 on the situation of internally displaced
persons and refugees from Abkhazia, Georgia, and the Tskhinvali region / South Ossetia,
Georgia’, A /RES/64/296.
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return of displaced persons to Abkhazia. UNHCR operates on both sides and has offices
in Zugdidi and Gali. Its activities include the restoring the housing and infrastructure,
the providing the shelter for displaced persons, the schools repairing, the supporting
the employment programs and the assisting other humanitarian organizations.”

Any changes to the Moscow and Sochi agreements that govern the peacekeeping
in Abkhazia and South Ossetia and correspondingly the conducting the new peace-
keeping mission would require a UN Security Council resolution. Georgia officially
left the CIS led by Moscow, questioning the presence of any Russian peacekeeping
force in Georgia, under the auspices of the CIS. A UN Security Council resolution
may empower a traditional UN mission or may mandate another organization, such
as the EU or the OSCE. In order to answer the question which organization is most
appropriate for the implementation of this mission and what should be the format of
the mission, it must start with the preparing for immediate actions. However, there
are many more objective obstacles. The Russia’s dominance in the dividing territories,
from a military, political and economic point of view, is so great that it would be very
difficult to convince Moscow to accept any kind of control over its actions. In order to
implement the peacekeeping mission the Russia’s full agreement is needed. Moscow
believes that with its operations in Georgia the certain important strategic interests
are ensured, including the protection of its citizens rights, the resistance to NATO
expansion, demanding for itself a suitable place among the great powers. The Western
states have an effect they could use if Russia demonstrated too much intransigence.*

By 2006, the European Union has become the largest donor of financing projects
in order to improve the living conditions of people affected by the conflict and to cre-
ate the conditions for the return of displaced persons.” From political point of view,
a notable event was the appointment in July 2003 of the EU Special Representative
for the South Caucasus, whose mandate included “facilitation of conflicts settlement
and ... facilitation of implementation of such settlement in close cooperation with
the UN and the OSCE. **

After the Russian-Georgian war in August 2008, Brussels appointed Pierre
Morel, a separate representative for crisis managing in Georgia. The commission of
Peter Semneby ended in February 2011.

35 UN High Commissioner for Refugees, “UNHCR Hopes to Improve Conditions For Returnees
to Abkhazia in 2009,” October 22™, 2008, http://www.unhcr.org/print/48ft51084.html; European
Union / Delegation to Georgia, “Overview of EC Assistance to People Affected by the Conflict
in Georgia,” December 2010, http://ec.europa.eu/delegations/georgia/documents/projects/
overview_post_conflict_ec_assistance_dec2010_en.pdf, p. 4.

36 Russia vs. Georgia: consequences. Report No. 195 Europe, August 22™, 2008, p. 5. https://
www.refworld.org.ru/pdfid/545cb9474.pdf

37 Delegation of the European Union to Georgia, “Conflict Resolution — Support to Conflict-
Afflicted Persons,” http://ec.europa.eu/delegations/georgia/projects/overview/conflict_resolution/
index_en.htm.

38 Article 3 (d), Council Joint Action 2006/121/CFSP [O] L 49, 21.2.2006, p.15].
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Following the Russian-Georgian War of August 2008, the EU Observation
Mission (EUMM) was conducted in Georgia, consisting of over 200 unarmed civil-
ian observers, asked to monitor the compliance with the peace agreements reached
through EU mediation.

The main task of the EUMM is to prevent a new armed conflict and to promote
the safety of residents in border areas. The mandate of the mission extends throughout
Georgia up to the internationally recognized borders, but neither the authorities in
Abkhazia nor South Ossetia allow to the observers to enter their territory. At the
same time, the EUMM participates in regular meetings of the parties’ representatives
in Gali, as part of a common mechanism for prevention and response to incidents.

The EU Delegation in Georgia has been working in Tbilisi since 1995 and has
implemented a number of programs in the Gali district. As part of its mandate,
this delegation supports the humanitarian, economic and civilian projects imple-
mented by a number of international and local organizations in Georgia, as well as
in South Ossetia and Abkhazia. The European Commission’s financial assistance,
which is provided under the “European Neighborhood” policy, includes 4 million
euro to support the restoration of housing and infrastructure and other projects for
the development of communal housing and services in Gali and western Georgia,
which are implemented by UNHCR, the UN Development Program and several
non-governmental organizations.*

The EU believes that a new resolution is needed to ensure the legitimacy of
the larger role that the EU intends to play — including perhaps the conducting the
ESDP mission. Russia states, however, that such a resolution is not advisable and in
fact exerts pressure on the EU and the USA to negotiate in exchange for a item on
the territorial integrity of certain concessions on the participation of international
peace packages or the mechanism of monitoring.

The OSCE Mission in Georgia was launched in 1992 with a broad mandate
that included the issues of democratization. It did not participate directly in the
settlement of the Georgia—Abkhazia conflict, but played a prominent role in the
negotiation process in South Ossetia. It has already been mentioned above that the
OSCE participated in the works of the Human Rights Office of Sukhumi within
UNOMIG, as well as in the evaluation mission in Gali district in November 2000.*

The peace agreement signed on August 1516, 2008 is extremely short: “(1).
Do not use force. (2) Permanently stop all military operations. (3) Free access to
humanitarian aid. (4) The armed forces of Georgia return to their places of perma-
nent displacement. (5) The armed forces of the Russian Federation are brought on
the line preceding the outbreak of hostilities before the creation of international

39 European Union / Delegation to Georgia, “Overview of EC Assistance to People Affected by
the Conflict in Georgia” December 2010, http://ec.europa.eu/delegations/georgia/documents/
projects/overview_post_conflict_ec_assistance_dec2010_en.pdf, pp. 4 -5.

40 UNOMIG, Report of the Joint Assessment Mission to the Gali District, November 20-24, 2000,

p-4
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mechanisms, the Russian peacekeeping forces take additional security measures. (6)
An international discussion begins on the issues related to the future status of South
Ossetia and Abkhazia and on how to ensure their long-term security.”

In his letter sent on August 16", the President Sarkozy clarifies that the fifth
paragraph means that such “security measures” can only be applied in an area of
several kilometers deep from the administrative border between South Ossetia and
the rest of Georgia, so that any major urban center, including Gori not be affected;
he requested actions to ensure the freedom of movement on all Georgia highways
and railways; he stated that “these additional security measures” will consist of Rus-
sian peacekeepers patrolling “at the levels established by the existing agreements and
the remaining Russian forces will withdraw to their positions by August 7*”; and
he concluded that all these measures are temporary pending to the establishing an
international mechanism as soon as possible, the characteristics of which are already
discussed in the OSCE, the EU and, in particular in the UN.*!

In December 2008, Russia blocked the mandate extension of the OSCE’s mis-
sion, referring to the changing the realities on the spot, but the OSCE continues to
participate in the Geneva discussions on security and stability in the Caucasus and
the common mechanism for preventing and responding to incidents in Abkhazia.

In February 2010, the OSCE High Commissioner for National Minorities Knut
Vollebaek visited Gali, Sukhumi and Thbilisi. He personally raised the issue of pres-
sure on the Georgian population from Abkhazia to the Abkhaz authorities and said
that the closure of the Abkhazia border has created unreasonable obstacles for those
wishing to maintain the relationship with their relatives from Georgia and to receive
medical assistance there.*?

In 2009 — 2010 Georgia was visited four times by EC Commissioner for Human
Rights Thomas Hammarberg. In a report published in October 2010, he requested
the compliance with the right of displaced persons to return (including support), to
protect the population from war explosive remnants (mine guards), to improve the
security situation in high-voltage areas and to refuse the holding and imprisonment
for border crossing, as well as to ensure the free access for all organizations to the
international organizations and human rights observers. The Commissioner also
criticized the forced termination of the OSCE mission in Georgia and UNOMIG.*
The Commissioner also addressed the issues with which those who have returned
to Gali district faced with in a previous report in 2009. Then it was about security,

41 Russia vs. Georgia: consequences. Report No. 195 Europe, August 22", 2008, p. 5. https://
www.refworld.org.ru/pdfid/545cb9474.pdf

42 “OSCE Commissioner on Georgians in Gali,” Civil Georgia, April 14, 2009, http://www.civil.
ge/eng/article.php?id=20730; Organization for Security and Co-Operation in Europe, Annual
Report 2009, http://www.osce.org/secretariat/67759, p. 80.

43 Council of Europe / Commissioner for Human Rights, Report on Human Rights Issues
Following the August 2008 Armed Conflict in Georgia (2010), CommDH(2010)40, October
7%, 2010, http://www.coe.int/t/commissioner/ WCD/visitreportsbycountry_en.asp#.
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freedom of movement, passports, restriction of teaching in Georgian language, as
well as the need to maintain an international presence in the region.*

In April 2010, a report of the European Commission for Combating Racism
and Intolerance was published, expressing the concern about the limited teaching
of Georgian language in schools of Gali district.*

The official position of Georgia at that time is reflected in the letter of the
permanent representative of this state to the UN. “In an attempt to support de jure
the recognition of Georgia’s territorial integrity violation, Russia unilaterally has
blocked the OSCE Mission in Georgia and vetoed the Security Council, ending the
UNOMIG’s 16-year presence. Acting in this way, Russia isolated itself on the inter-
national arena and, at the same time, was not in a position to undermine Georgia’s
sovereignty, to ensure the complication of its territorial integrity, or to obtain the
support for its aggression and military occupation.™¢

In October 2008, shortly after the Russian—Georgian war in August, the Geor-
gian parliament adopted the Law on the Occupied Territories, which introduced the
restrictions on travel with Abkhazia and South Ossetia and on economic activity
in these regions. In particular, the third—country nationals have permission only to
enter from Georgia and the economic activities are prohibited, “if such activity, in
accordance with Georgian law, requires obtaining an appropriate license or permis-
sion, authorization or registration or approval.” 234 *’ In reality, these norms are
largely symbolic, as Thilisi does not control the Abkhazian border on the Russian side.

A number of aspects of this law have been criticized by the Venice Commission of
the Council of Europe, including the incrimination of illegal entry and unauthorized
economic activity.* Local and international NGOs wishing to work in Abkhazia must
obtain Tbilisi’s prior consent. This applies equally to the international organizations
such as the United Nations Development Program.

Local and international organizations are concerned about the possibility of state

44 Council of Europe / Commissioner for Human Rights, Report on Human Rights Issues
Following the August 2008 Armed Conflict (2009), CommDH(2009)22, May 15, 2009, http://
www.unhcr.org/refworld/docid/4a0d1e6f2.html.

45 Council of Europe / European Commission on Racism and Intolerance, ECRI Report on
Georgia, CRI(2010)17, April 28", 2010, http://www.cpt.coe.int/documents/geo/2009-38-inf-
eng.pdf, p. 32.

46 https://undocs.org/pdf?symbol=ru/A/63/953

47 Law of Georgia “On Occupied Territories” of October 23%, 2008, article 6. Entry into Abkhazia
is considered permitted only from Zugdidi side. In special cases a special permission may be
issued to enter the occupied territories, if the specified serves the state interests of Georgia,
to peaceful conflict settlement, to de-occupation or to humanitarian purposes (Article 4).
Cit. by: http://www.travelgeorgia.ru/147.

48 European Commission For Democracy Through Law (Venice Commission), “Opinion On
the Law on Occupied Territories of Georgia’, Adopted by the Venice Commission at its 78th
Plenary Session, Venice March 13-14, 2009, http://www.venice.coe.int/docs/2009/CDL-
AD%282009%29015-e.pdf.
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interference in their activities in Abkhazia and South Ossetia. 240* Up to the present
Thilisi has granted the permission to all organizations and agencies requesting it,
but the Georgian authorities still have the theoretical capacity to use legal reasons
in order to restrict the activity of international organizations in the conflict regions,
but this cannot cause concern.

The main responsibility for punishing those responsible for the most serious
international crimes and the solving the broader problems of community recon-
ciliation lies with both Moscow and Tbilisi, in particular to stop the new spiral of
hatred that may divide the future generations of Georgians, Ossetians, Abkhazians
and Russians. But the International Criminal Court (ICC) can also play a useful
role. Georgia is a State party to the Statute of the Romanian Court and provides
the ICC the competence to investigate and prosecute the perpetrators of genocide,
war crimes and crimes against the humanity committed by citizens of Georgia or
other countries in Georgia. The Russia is not a party to the statute, but its citizens
can be prosecuted for crimes committed in Georgia. The ICC Prosecutor’s Office
has already confirmed that “it is studying in detail all the information about the
situation in Georgia, starting with the outbreak of violence in South Ossetia in early
August” and especially is studying “the information attesting the acts of violence
against the civilians”.*

After Russia, the independence of Abkhazia was recognized by Nicaragua, Ven-
ezuela and Nauru. From the point of view of international law, Abkhazia remains
an unrecognized state. In any case, since they effectively control the territory of
Abkhazia, the current Abkhazian authorities are responsible for ensuring the human
rights guarantees over it. As Georgia’s obligations under international human rights
treaties continue to apply to Abkhazia and the Abkhazian authorities are obliged to
ensure their compliance.

An essential source of international law on internally displaced persons is the UN
Guidance on internal movement, based on existing international human rights and
humanitarian law, which clarifies the rights of internally displaced persons. Without
being strictly legally binding, they reflect the established international customs and
international standards in the field of human rights and humanitarian law, and are
therefore universal..”’ Georgia, at least in part, relies on these when drafting the
national legislation on internally displaced persons.

The right of persons forced to leave their houses due to the war, to return to
their place of residence or to “voluntary repatriation” is guaranteed by a number of

49 Giorgi Margiani, “New Regulatory Legislation: A Threat to Peace-building in Georgia”, November
30, 2010, http://humanrightshouse.org/Articles/15513.html

50 Russia vs. Georgia: consequences. Report No. 195 Europe, August 22", 2008, p. 38. https://
www.refworld.org.ru/pdfid/545cb9474.pdf

51 “Handbook for Applying the Guiding Principles on Internal Displacement”, The Brookings
Institution, Project on Internal Displacement, 1999, at http://www.reliefweb.int/ocha_ol/pub/
IDPprinciples.PDF
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international treaties.”> As a special representative of the UN General Secretary for
the rights of internally displaced persons, in 2005, the Abkhazian authorities are
responsible not only for ensuring the physical security of the persons who returned,
but also for ensuring the civil, political, economic, social and cultural rights of those
who decided to return to their place of residence, permanent residence.”

Internally displaced persons enjoy the same rights as the rest of the population.*

The main duty and responsibility for ensuring these rights and freedoms rests
with the national authorities **, however, the UN Guidelines also applies to non-state
actors who effectively control a certain territory, as regards to the rights of internally
displaced persons and those in reserve.*® These authorities must de facto respect the
rights of internally displaced persons in their control area, and the respective compli-
ance “does not affect the legal status of any affected authority, groups or persons”.

In connection with the situation in Abkhazia, this means that the Abkhazian
authorities are responsible for ensuring the rights of those returning to the areas they
effectively control. The Special Representative of the UN General Secretary notes that
this fact “should not be limited to the ensuring the survival and physical security of
internally displaced persons, but must be applied to all relevant guarantees, including
civil and political rights, as well as economic, social and cultural rights, recognized
by the international human rights law and humanitarian law”

Kosovo

Initially, the Security Council authorized the General Secretary in its resolution
1244 of June 10%, 1999, to establish an international civilian presence in Kosovo —
the United Nations Interim Administration Mission in Kosovo (UNMIK) — in order
to establish a provisional administration for Kosovo that the people of Kosovo will
be able to enjoy substantial autonomy. Her task was unprecedented in complexity
and breadth; the Council has empowered UNMIK with respect to the territory and

52 Article 13 (2) of the Universal Declaration of Human Rights, Article 12 (4) of the International
Covenant on Civil and Political Rights, Article 5 (d) (ii) of the International Convention on
the Elimination of All Forms of Racial Discrimination.

53 Report of the Representative of the Secretary—General on the Human Rights of Internally
Displaced Persons, Walter Kalin — Addendum, Mission to Georgia. December 21-24, 2005,
E/CN.4/2006/71/Add.7, March 24, 2006, para. 5.

54 Report of the Representative of the Secretary—General on the Human Rights of Internally
Displaced Persons, Walter Kalin — Addendum, Mission to Georgia. December 21-24, 2005,
E/CN.4/2006/71/Add.7, March 24, 2006, para. 4.

55 Guidelines on internal displacement of people, principle 3

56 Report of the Representative of the Secretary—-General on the Human Rights of Internally
Displaced Persons, Walter Kalin — Addendum, Mission to Georgia. December 21-24, 2005,
E/CN.4/2006/71/Add.7, March 24, 2006, para. 4.

57 Report of the Representative of the Secretary—General on the Human Rights of Internally
Displaced Persons, Walter Kalin — Addendum, Mission to Georgia. December 21-24, 2005,
E/CN.4/2006/71/Add.7, March 24, 2006, para. 5.
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population of Kosovo, including all legislative and executive powers and the admin-
istration of the judiciary system.

Subsequently, after the Kosovo authorities declared the independence and the
new constitution entered into force on June 15", 2008, the mission’s tasks were sig-
nificantly adjusted to focus on promoting the security, stability and human rights
compliance in Kosovo.*®

In accordance with its strategic framework, the mission contributes to the en-
suring the conditions for a peaceful and normal life for all Kosovo residents and to
the advancing the regional stability in the Western Balkans.

The Special Representative provides an approach coordinated by the international
civilian presence operating under Security Council resolution 1244 (1999), including
the Organization for Security and Cooperation in Europe (OSCE), which maintains
the pillar status of UNMIK for institutions establishing.

The Special Representative also ensures the coordination with the Head of the
European Union Rule of Law Mission in Kosovo (EULEX), which has operational
responsibility in the law state field. EULEX is implemented on the basis of Security
Council resolution 1244* (1999) and operates under the general authority of the
United Nations. The mission is headquartered in Pristina and is supported by field
offices in Mitrovicé / Mitrovica and Pejé / Pe(.

In addition, the UN Office in Belgrade has an important political and diplomatic
role and is connected with the political leadership of Serbia.

Kosovo declared the independence on February 17", 2008 and has been recognized
by over 100 UN member states. UNMIK continues to implement its mandate in a status
neutral manner and operates on the basis of Security Council resolution 1244 (1999).%°

On June 8™, 2018, the Council decided to reorient the mandate of the EU’s mission
of support the rule of law, EULEX Kosovo. The mission, established 10 years ago, had
two operational objectives: on the one hand, a monitoring, guidance and counseling
objective, providing support for the functioning of the institutions that enforce the
rule of law in Kosovo and for the dialogue between Belgrade and Pristina and, on
the other hand, an executive objective, supporting the achievement of constitutional
and civil justice, as well as prosecuting and judging a selection of criminal cases.

Starting with June 14", 2018, the mission will focus on:

— monitoring a selection of cases and processes in the criminal and civil justice

institutions in Kosovo

— monitoring, guiding and advising the Correctional Service of Kosovo

— continuation of operational support for the implementation of the agreements

on the EU-facilitated dialogue in order to normalize the relations between
Serbia and Kosovo.

58 https://peacekeeping.un.org/ru/mission/unmik

59 RESOLUTION 1244 (1999) Adopted by the Security Council at its 4011th meeting, on 10
June 1999 S/RES/1244 (1999)

60 https://unmik.unmissions.org/mandate
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The mission will maintain certain limited executive responsibilities in the field of
witness protection and support of specialized court sections and specialized prosecu-
tor’s offices, as well as the responsibility to ensure the maintenance and promotion
of security as a secondary factor of security assurance.

The decision of the Council provides that the revised mandate will end on June
14", 2020. For the operations of the mission in Kosovo and the specialized judiciary
sections and the specialized prosecutor’s office, this decision also allocates a com-
bined budget of EUR 169.8 million for a period of two years (June 15%, 2018 — June
14, 2020).

The budget provides EUR 83.6 million to cover the expenses of the EULEX
Kosovo mission with the implementation of its mandate in Kosovo. The amount of
EUR 86.2 million will be destined for the specialized judiciary sections and special-
ized prosecutor’s office.

The EULEX Kosovo mission was launched in 2008. The mission headquarters
are located in Prishtiné / Pristina, Kosovo. Alexandra Papadopoulou is the head of
this mission from July 20®, 2016. On June 5%, 2018, the Political and Security Com-
mittee extended its mandate until June 14, 2019.5!

In February 2020, the self-proclaimed authorities of the Republic of Kosovo
interrupted any communication with the UN mission (UNMIK) to regulate the
situation in the province said on Wednesday the Kosovo’s Prime Minister Ramush
Haradinaj. Haradinaj came with this announcement after UN General Secretary
Antonio Guterres mentioned in a report that the biggest problem in relations between
Belgrade and Pristina are the 100% customs tariffs on Serbian goods introduced in
November last year by the government of Kosovo. According to Prime Minister of
Kosovo, the officials in Pristina have interrupted the relations with the UN mission

in the region, because such provided “wrong information to the UN”.**

61 https://www.consilium.europa.eu/ro/press/press-releases/2018/06/08/eulex-kosovo-new-
role-for-the-eu-rule-of-law-mission/#

62 https://ro.sputnik.md/International/20190206/24553849/Kosovo-i-a-ntrerupt-relaiile-cu—
misiunea-ONU-din-provincie.html
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Kyoro PROTOCOL — THE MAIN INTERNATIONAL INSTRUMENT ON CLIMAT CHANGE:
GENERAL PRESENTATION

Climate change has direct implications for international security and stability, chiefly affecting
and reinforcing environmental pressures and disasters risk. That as climate change acts as a
threat, development approaches need to become more climate sensitive, particularly for countries
which a especially vulnerable to the impacts of climate changes and are already under pressure
from natural sources. The Kyoto Protocol was the first agreement between nations to mandate
country-by-country reductions in greenhouse-gas emissions in the atmosphere. The essential
tenet of the Kyoto Protocol was that industrialized nations needed to lessen the amount of their
CO2 emissions. In this context, this paper aims to present some of the major issues facing the
international community and the path of signature of the agreement on Kyoto Protocol and
its implementation. Nevertheless, the paper aims to define an enabling framework to endorse
the target of achieving climate neutrality by 2050.

Key words: renewable sources, amendament, global warming, greenhouse-gases..

Schimbdrile climatice au o implicatie directd asupra securitdtii si stabilitdtii internationale
afectand si consoliddnd presiuni asupra mediului si riscurilor de dezastre. Deoarece schim-
barile globale reprezintd o amenintare, aborddrile in materie de dezvoltare trebuie si devind
mai sensibile la schimbdrile climatice in special pentru tdrile care sunt deosebit de vulnerabile
la efectele schimbarilor climatice si care sunt deja supuse unor presiuni naturale. Protocolul
de la Kyoto a fost primul acord intre natiuni cu scopul de a reduce de la tard la tard gazele
cu efect de serd. Principiul esential al Protocolului de la Kyoto a fost ca tdrile industrializate
trebuie sd reducd cantitatea de emisii de CO2. In acest context aceastd lucrare isi propune sd
prezinte unele dintre problemele majore cu care se confruntd comunitatea internationald si
calea semnadrii acordului privind Protocolul de la Kyoto si punerea acestuia in aplicare. Cu
toate acestea, lucrarea isi propune sd defineascd un cadru de actiuni care sd permitd sustinerea
obiectivul de a atinge neutralitatea climaticd pdnd in 2050.

Cuvinte cheie: surse regenerabile, amendament, incdlzirea globald, gaze cu efect de serd.

Introducere

La inceputul anilor ‘70 ai secolului XX, in plin Razboi Rece, se discuta despre
ricirea climei la nivel planetar. Incepand cu sfarsitul anilor 1970, cresterea temperaturii
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si-a reluat cursul intr-un ritm accelerat. Dezghetul politic al anilor 90 vine impreuna
cu problemele legate de incélzirea globala si cresterea necontrolatd a emisiei gazelor
cu efect de serd, datoratd activitatilor umane. Oamenii de stiintd colaboreazd acum
liberi de constréngeri ideologice, se intensificd schimbul de date, idei si rezultate,
toate concurand la un progres remarcabil in intelegerea sistemului climatic.

In 1988 a fost infiintat Grupul Interguvernamental pentru Studiul Schimbarii
Climei (IPCC). IPCC este un organism care functioneaza sub coordonarea Orga-
nizatiei Mondiale a Meteorologiei si a Programului Natiunilor Unite pentru Mediu.
Scopul sdu principal este evaluarea periodica a stadiului cunoasterii, la nivel mondial,
in domeniile schimbarii climatice si al impactului acesteia asupra geosistemului,
precum si in cel al adaptarii si diminudrii efectelor sale. In acest efort global sunt
antrenati cercetatori ai caror expertiza este doveditd de activitatea lor internationala
(in principal, lucrari publicate in cele mai importante reviste stiintifice de domeniu).

Primul raport al Grupul Interguvernamental pentru Studiul Schimbérii Climei,
publicat in 1990, a contribuit semnificativ la constituirea Conventiei Cadru a Natiunilor
Unite privind Schimbarea Climei (UNFCCC) in 1992. Aceasta a fost o etapa impor-
tanta in recunoasterea necesitatii cunoasterii stiintifice, legate de schimbarea climei,
dinspre sectorul academic spre cel decizional al societatii. Cel de-al doilea raport,
publicat in 1995, a impulsionat negocierile ce au condus la realizarea Protocolului de
la Kyoto, in 1997, relevand posibila existentd a influenfei umane asupra climei, prin
emisiile de gaze cu efect de serd. Protocolul de la Kyoto, intrat in vigoare in 2005,
prevede sciderea emisiilor gazelor cu efect de serd, pand in 2012, cu aproximativ
5% fata de nivelul din 1989—1990, in cazul tarilor dezvoltate. Uniunea Europeana
si-a propus o {intd si mai ambitioasa — reducerea cu 8% a emisiilor gazelor radia-
tiv-active. Al treilea raport al IPCC, care a aparut in 2001, intareste concluziile ca
incalzirea globala observati incepand cu a doua parte a secolului XX se datoreaz,
in cea mai mare parte, interventiei umane in sistemul climatic.'

Retrospectiva Protocolului de la Kyoto

La 4 februarie 1991, Consiliul a autorizat Comisia sa participe, in numele Comu-
nitatii Europene, la negocierile privind Conventia-cadru a Organizatiei Natiunilor
Unite asupra schimbaérilor climatice, adoptata la New York la 9 mai 1992. Conven-
tia-cadru a fost ratificatd de Comunitatea Europeand prin Decizia 94/69/CE din
15 decembrie 1993. Aceasta a intrat in vigoare la 21 martie 1994.

Conventia-cadru a reprezentat o contributie importanta la stabilirea unor prin-
cipii-cheie in lupta mondiald impotriva schimbarilor climatice. Aceasta defineste,
in special, principiul ,,responsabilititilor comune, dar diferentiate”. De asemenea,

1 Decizia Consiliului din 25 aprilie 2002 privind aprobarea, in numele Comunititii Europene, a
Protocolului de la Kyoto la Conventia-cadru a Organizatiei Natiunilor Unite asupra schimbdrilor
climatice si indeplinirea in comun a angajamentelor care decurg din acesta [on-line] https://
eur-lex.europa.eu/legal-content/RO/TXT/?uri=CELEX:32002D0358 (consultat la 29.10.2019)
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conventia-cadru a contribuit la o mai mare sensibilizare a publicului mondial cu
privire la aspectele legate de schimbarile climatice. Totusi, conventia nu contine
angajamente in cifre §i detalii pentru fiecare tard in materie de reducere a emisiilor
de gaze cu efect de serd. Statele-pérti la conventie au decis astfel, cu ocazia primei
conferinte a partilor care a avut loc la Berlin in martie 1995, sd negocieze un protocol
contindnd masuri de reducere a emisiilor de gaze cu efect de serd pentru perioada
dupa 2000, in térile industrializate. Dupa indelungate lucriri, la 11 decembrie 1997,
a fost adoptat, la Kyoto, de reprezentantii a 160 de state participante- Protocolul de
la Kyoto.?

Protocolul de la Kyoto, este unul dintre cele mai importante instrumente juridice
internationale in lupta impotriva schimbdrilor climatice. Acesta contine angajamentele
asumate de tdrile industrializate in vederea reducerii emisiilor sale de anumite gaze cu
efect de serd, responsabile pentru incalzirea globald. Comunitatea Europeand a semnat
protocolul la 29 aprilie 1998. In decembrie 2001, Consiliul European de la Laeken
a confirmat dorinta Uniunii ca protocolul sa intre in vigoare inaintea Summitului
mondial privind dezvoltarea durabild de la Johannesburg (26 august — 4 septembrie
2002). In acest scop, Decizia 2002/358/CE aproba protocolul in numele Comunittii
Europene. Statele membre s-au angajat sa depuna instrumentele lor de ratificare in
acelasi timp cu Comunitatea si, pe cat posibil, pana la 1 junie 2002.?

Continutul Protocolului de la Kyoto

Protocolul de la Kyoto abordeaza problema emisiilor a sase gaze cu efect de sera:

o dioxidul de carbon (CO2);

o metanul (CH4);

o oxidul azotos (N20);

o hidrofluorocarburile (HFC);

+ perfluorocarburile (PFC);

o hexafluorura de sulf (SF6).

Acesta reprezintd un important pas inainte in lupta impotriva incalzirii glo-
bale, contindnd obiective obligatorii si cuantificate pentru limitarea si reducerea
gazelor cu efect de serd. Per ansamblu, partile la anexa I la conventia-cadru (si
anume tarile industrializate) se angajeaza colectiv sa reducé emisiile lor de gaze cu
efect de serd, pentru a realiza o reducere a emisiilor totale ale tirilor dezvoltate cu
cel putin 5 % in raport cu nivelurile din 1990, in perioada 2008—2012. Anexa B a
Protocolului de la Kyoto stabileste tintele privind obligativitatea reducerii emisiilor
pentru 36 de state industrializate si Uniunea Europeana. Statele care erau membre
ale UE inainte de 2004 trebuie sd isi reducd colectiv emisiile de gaze cu efect de sera

2 Moise Tsayem Demaze. Lavenir obscur du protocole de Kyoto. In : LEspace géographique 2012/4
(Tome 41), pp.369-373 [on-line] https://www.cairn.info/revue-espace-geographique-2012-4-pa-
ge-369.htm (consultat la 29.10.2019).

3 Decizia Consiliului din 25 aprilie 2002, document citat anterior.
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cu 8 % intre 2008 si 2012. Statele membre care au aderat la UE dupa aceastd datd,
se angajeaza sd isi reducd emisiile cu 8 %, cu exceptia Poloniei si a Ungariei (6 %),
precum si a Maltei si a Ciprului, care nu figureaza in anexa I la conventia-cadru. In
acest sens, aceste {inte adauga o medie de 5% pentru reducerea emisiilor comparative
cu nivelurile anului 1990, in perioada 2008—2012. In baza mecanismelor stabilite
de Protocol se realizeaza inregistrarea actiunilor intreprinse, iar Secretariatul ONU
privind Schimbarile Climatice, cu sediul la Bonn (Germania), pastreazd registrul
tranzactiilor internationale pentru a verifica daca acestea respecta reglementarile
Protocolului de la Kyoto. Pentru perioada anterioard anului 2008, partile s-au angajat
sa realizeze progrese demonstrabile in indeplinirea angajamentelor asumate, pana
cel tarziu in 2005.

In vederea atingerii acestor obiective, protocolul propune diverse mijloace:

« de consolidare sau de punere in aplicare a unor politici nationale de reducere
a emisiilor (cresterea eficientei energetice, promovarea unor forme durabile
de agricultura, dezvoltarea surselor regenerabile de energie etc.);

o cooperarea cu celelalte parti contractante (schimb de experienta sau de in-
formatii, coordonarea politicilor nationale prin intermediul autorizatiilor
privind emisiile, punerea in aplicare comuna si un mecanism de dezvoltare
nepoluantd).

O analiza a angajamentelor pentru a doua perioadd de angajament a fost pre-

véazutd sa aibd loc cel mai tarziu in 2005.

La 31 mai 2002, Uniunea Europeana a ratificat protocolul de la Kyoto. Acesta a
intrat in vigoare la 16 februarie 2005, dupa ratificarea sa de catre Rusia in 2004. Mai
multe tari industrializate au refuzat sa ratifice Protocolul, printre acestea si Statele
Unite ale Americii si Australia.* In ceea ce priveste Statele Unite, refuzul Washin-
gtonului de a ratifica Protocolul de la Kyoto a fost justificat prin pierderi economice.

Protocolul de la Kyoto se incheia in 2012, iar preocuparea statelor din cadrul
Conventiei Cadru a Natiunilor Unite privind Schimbarile Climatice a fost adoptarea
unui nou plan, care sd permita tranzitia pana la adoptarea unui acord global in 2020.
In concluziile sale din martie 2012, Consiliul a convenit si propuna pentru Uniune
un angajament comun cantitativ de reducere a emisiilor cu 20% sub nivelurile din
1990 pentru cea de-a doua perioada de angajament din cadrul Protocolului de la
Kyoto. Pozitia Consiliului a fost urmata de statele sale membre in cadrul Conferintei
de la Doha, Qatar privind schimbarile climatice, din decembrie 2012, unde cele
192 de parti la Protocolul de la Kyoto la Conventia-cadru a Organizatiei Natiunilor
Unite asupra schimbdrilor climatice, au adoptat un amendament la Protocolul de la
Kyoto care extindea perioada de angajament a statelor pentru reducerea emisiilor
in perioada 2013—2020.

4 Protocolul de la Kyoto privind schimbdrile climatice [on-line] http://publications.europa.
eu/resource/cellar/b2d8257e-bd35-49f6-8356-934286204791.0020.02/DOC_2 (consultat la
29.10.2019).
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Amendamentul de la Doha stabileste o a doua perioadd de angajament in teme-
iul Protocolului de la Kyoto, care a inceput la 1 ianuarie 2013 si se va incheia la 31
decembrie 2020, si care prevede angajamente de reducere a emisiilor obligatorii din
punct de vedere juridic, in temeijul cdrora Uniunea Europeand, statele sale membre si
Islanda s-au angajat sa isi limiteze media anuald a emisiilor de gaze cu efect de serd in
perioada 2013—2020 la 80% din emisiile din anul de referinta (in majoritatea cazurilor,
1990). Acest angajament a fost stabilit pe baza emisiilor totale de gaze cu efect de sera
permise in perioada 2013—2020 in temeiul pachetului UE privind clima si energia.

De asemenea, Amendamentul de la Doha aduce inci trei modificiri textului
Protocolului de la Kyoto, care se vor aplica in cea de a doua perioada de angajament
si care se refera in primul rand la includerea unui nou gaz (trifluorura de azot); in al
doilea rind, un mecanism privind obiectivele care prevede o procedura simplificata
prin care sa i se permitd unei parti sa isi ajusteze angajamentul prin cresterea obiecti-
vului sdu in timpul unei perioade de angajament i, in al treilea rdnd, o prevedere care
ajusteaza in mod automat obiectivul unei parti pentru a evita o crestere a emisiilor
sale pentru perioada 2013—2020 peste emisiile sale medii pentru perioada 2008—2010.

In cadrul acestei intAlniri s-a consemnat retragerea Japoniei, Rusiei si a Noii
Zeelande din cadrul protocolului. Prin iesirea din protocol a acestor tari, plus a
Statelor Unite, raimén in cadrul acordului international téri care in total insumeaza
doar 15% din totalul emisiilor de gaze cu efect de sera la nivel international.” Acest
lucru nu este unul imbucuritor deoarece tarile care polueazi foarte mult se abtin.
Pana in prezent, insd, Amendamentul Doha nu a intrat in vigoare, deoarece a fost
acceptat doar de 66 de state fiind nevoie de validarea a 144 de state.

O a doua perioadd de angajament in temeiul Protocolului de la Kyoto ar trebui
sa faca parte dintr-un cadru mondial si cuprinzitor care sd implice toate marile
economii in actiunile de combatere a schimbarilor climatice. Ar trebui rezolvate
actualele puncte slabe ale Protocolului de la Kyoto care submineazd integritatea de
mediu a acestuia. Cele doua probleme principale sunt posibilitatea ca partile sa repor-
teze ,bugete” de emisii excedentare — cunoscute sub numele de unitéti de cantitate
atribuitd — din prima perioadd de angajament si normele contabile din domeniul
gestionarii padurilor. Dacd nu vor fi rezolvate, aceste puncte slabe ar reduce aproape
la zero impactul actualelor promisiuni ale tarilor dezvoltate referitoare la reducerea
emisiilor, putdnd duce chiar la o micé crestere a emisiilor.

Pentru perioada post-2012 Uniunea Europeand considera ca incélzirea globald
trebuie limitatd la o crestere medie de cel mult +2 grade Celsius pana la sfarsitul
secolului pentru a pdstra o clima agreabild si a limita impactele negative. Atingerea
acestui obiectiv presupune o reducere de 50% pand in 2050 (in raport cu 1990) a emi-
siilor mondiale (de la 60% la 80% pentru ansamblul tarilor industrializate) asociind

5 Protocolul de la Kyoto — un nou termen: 2020 [on-line] http://www.societal.ro/ro/comuni-
tate/articole/protocolul-de-la-kyoto-%E2%80%93-un-nou-termen:-2020-685.html (consultat
la 29.10.2019)
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tarile in curs de dezvoltare la aceste eforturi si propunandu-se eventuale reduceri pe
sectoare de activitate. In acest context, Consiliul European al Ministrilor Mediului
a cdzut de acord asupra unui obiectiv unilateral de reducere de cel putin 20% pana
in 2020 si chiar de 30%, daca si alte state industrializate se vor angaja in acest sens.
La randul lor, tarile emergente isi manifestd din ce in ce mai viguros vointa de a se
implica direct in atingerea obiectivelor proiectului Kyoto, cu exceptia Indiei, care
ramane deocamdatd reticenta la orice angajament, China reprezinta exemplul cel
mai elocvent care si-a fixat ea insdsi ca scop reducerea, intre 2006—2010, cu 20% a
consumului de energie pe unitate de produs interior brut (PIB). Brazilia si Indone-
zia fac presiuni ca padurile tropicale sa fie incluse in viitorul acord, sub forma unei
prime pentru defrisarea evitatd. In acelasi timp insa, trecerea la masuri radicale de
reducere a emisiilor rimane conditionata de o atitudine corespunzatoare din par-
tea primului poluator mondial, SUA. In toatd aceastd complexi ecuatie nu poate fi
ignoratd problema majord a tdrilor celor mai sdrace, care sunt primele victime ale
schimbadrilor climatice, chiar dacd ele sunt cel mai putin vinovate de amplificarea
actuald a efectului de serd. ,,Fondurile de adaptare” raman foarte reduse, iar in focul
dezbaterilor despre incalzirea globala putini se mai gandesc la asemenea probleme.
Totusi, este de domeniul evidentei cd niciun acord nu va fi eficient cu adevarat, daca
nu va gési un raspuns valabil si la ingrijordrile Lumii a Treia.

Important rimane si se afirma tot mai eficient in continuare vectorul societatii
civile in plan national, regional si international. Actionand ca marea masé a popu-
latiei, prima si cea mai grav afectata de consecintele incélzirii globale, publicul si
organizatiile neguvernamentale fac o presiune constantd asupra decidentilor spre a
adopta masuri concrete in domeniu. Nu mai tarziu decat la 8 decembrie cu ocazia
Zilei internationale pentru protectia climei, mari manifestatii de stradd desfasurate
in Franta, Germania sau Marea Britanie au denuntat insuficienta masurilor pentru
protejarea mediului si reducerea riscului ecoclimatic si au cerut o actiune adecvatd
obiectivelor urmdrite.

La 23 ani de la semnarea sa (11 decembrie 1997), rezultatele Protocolului de
la Kyoto raman amestecate. Documentul nu a reusit sd reorienteze major politicile
statelor-pérti in directia dorita — de reducere consistentd a emisiilor gazelor cu efect
de sera (GES), ca mijloc principal de a diminua ritmul incélzirii climatice radicale.
Acestea sunt suficiente argumente care pledeazé in favoarea continuarii procesului
Kyoto si dupé 2020 si, dacé este posibil, perfectionarea mecanismelor sale si fixarea
de obiective mai ambitioase, mai aproape de cerintele realitétii ecoclimatice.

Aspecte privind efectele Protocolului de la Kyoto in raport cu
reglementdrile ulterioare ale reducerii emisiilor de gaze cu efect de serd

Incepand cu intrarea sa in vigoarea in 2005, pentru prima perioada de aplicare

intre 2008—2012, Protocolul de la Kyoto facea obiectul dezbaterilor si negocierilor
internationale pentru viitorul sdu dupa 2012. Numeroase zone umbrite subsista, iar
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Conferinta de la Durban din decembrie 2011, a antrenat principiul celei de-a doua
perioade de aplicare a protocolului, lasdnd loc pentru negocieri pentru un nou tratat
international precnizat pentru a fi pus in aplicare in 2020.

Chestiunea aplicabilitétii protocolului dupa 2012 a fost abordaté incd de primele
MOP (reuniunea statelor parti care au ratificat Protocolul), care a avut loc in de-
cembrie 2005 la Montreal, fiind in comun cu cea dea 11-a COP (conferinta statelor
pérti, ce au ratificat conventia, instantd ce se adun anual, de regula in noiembrie
sau decembrie). Atunci, in cadrul acestei prime MOP, un grup de lucru, numit ,,Ad
Hoc Working Group on Further Commitments for Annex I Parties under the Kyoto
Protocol (AWG-KP), a fost creat pentru a porni discutiile si negocierile privind
intarirea noilor angajamente pentru tdrile dezvoltate pentru perioada dupd 2012
(PK 2). AWG-KP preocupi doar statele ce au ratificat protocolul. Acesta nu poate
obliga astfel, nici SUA, nici statele participante, nici tarile in curs de dezvoltare.
Domeniul de aplicare si ambitia lucrului sau nu poate fi decat incé insuficient in
raport cu obiectivul global de reducere a emisiilor de gaze cu efect de sera. El ar fi
trebuit sa conduca la finalizarea lucrarilor sale pentru céd existd un PK 2 si ca nu
existd divergente intre PK 1 si PK 2.

In esentd, cel de-al doilea MOP, care a avut loc in 2006 in Nairobi, antrenat
concomitent cu cea dea 12-a COP, reuniunile AWG-KP nu au contribuit la definirea
angajamentelor pentru o eventuald PK 2. Atunci, ca negocierile sd demareze sub
acoperirea AWG-KP, planul de actiuni de la Bali, adoptat in 2007 in cadrul celei dea
13-a COP, a deschis un alt cadru de discutii si de negocieri, creand un alt grup de
lucru denumit ,,Ad Hoc Working Group on Long-term Cooperative Action under
the Convention“ (AWG-LCA). Planul de actiuni de la Bali indicd cd mandatul AWG-
KP tine de lansarea unui ,vast proces pentru a permite aplicarea integrald, efectiva
si continue a conventiei printr-o actiune concentrata pe termen lung ... in scopul
parvenirii unui acord comun al unui rezultat si adoptarea unei decizii la cea de-a
XV-a sesiune®. In alti termeni, trebuia de asteptat ca acest grup de lucru si angajeze
negocieri care sd ducé la un acord pentru aplicarea Protocolului de la Kyoto dupa
2012, acest acord fiind preconizat si fie adoptat in cadrul celei dea 15-a COP in 2009
la Copenhaga. Statele au convenit nu atit asupra unui acord, cat mai degraba asupra
necesitétii parvenirii la un acord.

AWG-LCA a fost infiintat fard ca AWG-PK si fie suprimat. Astfel, incepand cu
2007, doud grupuri de lucru duceau in paralel negocieri pentru viitorul Protocolului
de la Kyoto dupa 2012. Negocierile pornite de AWG-PK aveau drept obiectiv definiti-
varea noilor angajamente privind reducerea emisiilor de gaze ca efect de serd pentru
tarile care au deja angajamente pentru perioada 1 a Protocolului de la Kyoto, in timp
ce negocierile pornite de AWG-LCA vizeazd definitivarea noilor angajamente pentru
toate tarile. AWG-PK reiese din Protocolul de la Kyoto, in timp ce AWG-LCA este
sub acoperirea Conventiei si implica astfel, toate tarile care au ratificat conventia.

Prezenta a doud cadre paralele de negocieri pentru viitorul protocolului a redus
din eficacitatea si succesul procesului de negocieri, cu dispersarea eforturilor, aparitia
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contradictiilor, a redundantelor si a blocajelor. In acest fel, conferinta de la Copenha-
ga din 2009 (cea dea 15 COP), care trebuia sa constate, fie prelungirea protocolului
pentru cea dea doua perioada, fie adoptarea unui nou protocol, fie unui nou acord
international care ar defini angajamentele statelor pentru reducerea emisiilor gazelor
cu efect de sera dupa 2012, pand la urma s-a soldat cu adoptarea unui acord politic
slab si impresic.” Statele dezvoltate, precum si cele in curs de dezvoltare, au preluat
in mod voluntar angajamente prin anexa la acordul de la Copenhaga pentru a reduce
emisia lor de gaze cu efect de sera la orizontul anului 2020 in raport cu anul 1990,
pentru a evita ca ridicarea temperaturii sa nu depédseascé 2°C.

Conferinta de la Cancun din 2010 (cea dea 16 COP) nu a permis o avansare
semnificativd.® Angajamentele de reducere, anexate la acordul de la Copenhaga au
fost luate in consideratie si trecute in mod técit in acordurile de la Cancun. Destinul
Protocolului de la Kyoto a continuat sa fie ambigu, astfel acesta rimanand in suspens.
Mandatele AWG-PK si AWG-LCA au fost prelungite, cu sustinerea lucrarilor sale
bazate pe un acord din cadrul celei dea 17-a COP, cae a avut loc in decembrie 2011
la Durban, concomitent cu al 7-a MOP.

Conferinta de la Durban, preconizatd ca fiind ultima inainte de sfarsitul pe-
rioadei Kyoto 1, nu a putut stabili in mod clar destinul protocolului. Ea a decis sa
lanseze un nou proces in viziunea elaborarii si adoptdrii unui acord, natura céruia
este ambigue ,,a protocol, another instrument or an agrred outcome with legal force
under the convention applicable to all Parties®. Principiul urmadririi reducerii emisiilor
de gaze cu efect de serd de catre state dupa 2012, a fost deci, sustinut prin perspectiva
unui nou acord global, pe care statele trebuie sd-1 propuna pentru negocieri intr-un
context mai larg al conventiei.

Platforma de la Durban, care este un rezultat politic al conferintei de la Durban,
este un nou forum sau un nou santier, pentru a decide sau a preciza contururile vi-
itorului pentru protocol. Un alt grup de lucru a fost creat ,,Ad Hoc Working Group
on the Durban Platform for Enhanced Action (AWG-EA). Acestuia i s-a cerut s
finalizeze lucrul cel tarziu in 2015, la momentul in care, noul protocol, noul instru-
ment sau noul acord convenit, ar avea forta juridicd, intrand in vigoare in 2020.

6 Maljean-Dubois S., Wemaere M. (dir.) (2012). Les Négociations internationales du post-
2012. Une lecture juridique des enjeux fondamentaux. Aix-en-Provence : IDDRI, Université
de Genéve, Centre détudes et de recherches internationales et communautaires, rapport de
recherche, 182 p. [on-line] http://www.ceric-aix.univ-cezanne.fr/fileadmin/ERIC/Documents/
manifestations_scientifiques/Colloque_ CERIC-IDDRI/RAPPORT_FINAL_CERIC-IDDRI.
pdf (consultat la 29.10.2019).

7 Dahan A., Aykut S., Buffet C., Viard-Crétat A. (2010). Les Lecons politiques de Copenha-
gue. Faut-il repenser le régime climatique ? Paris : centre Alexandre Koyé, Koyré climate
series, no2, rapport de recherche, 45 p. [on-line] http://www.agrobiosciences.org/IMG/pdf/
KOYRE_CLIMATE-2-2.pdf (consultat la 29.10.2019).

8 Tsayem Demaze M. (2011). Géopolitique du développement durable. Les Etats face aux
problémes environnementaux internationaux. Rennes : Presses universitaires de Rennes, coll.
« Didact Géographie », 228 p.
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Acest nou grup de lucru a fost creat fard ca cele doud precedente sa fie suprimate.
Astfel, au fost instituie trei grupuri de lucru, care functioneaza paralel in stabilirea
destinului protocolului.

Fara a aduce clarificari, conferinta de la Durban a decis ca cea de-a doua peri-
oadd de angajamente de reducere a emisiilor de gaze cu efect de sera de catre state
ar fi trebuit sd inceapa la 01.01.2013 pentru o durata de 5-8 ani, fiind preconizati fie
pentru 2017, fie pentru 2020. In timp ce intrarea in vigoare a noului tratat adoptat
in 2015 era preconizat pentru 2020, o situatie speciald putea fi preconizatd pentru
perioada 2018—2020, in cazul in care cea de-a doua perioada de angajamente se im-
pune in 2017. Pentru cea de-a doua perioadd, care era preconizata si inceapa in 2013,
conferinta de la Durban a luat act despre angajamentele statelor in cadrul acordului
de la Copenhaga si a invitat din nou statele sa-si indeplineasca angalamentele pana
in luna mai 2012. Era de asteptat ca viitorul COP prevazut la Qatar in decembrie
2012, sa insiste asupra adoptdrii unui acord important, finalizand angajamentele
si precizand contururile celei dea doua perioade de angajamente (2013—2017 sau
2013—2020).

O mare ambiguitate caracterizeaza viitorul Protocolului de la Kyoto dupa 2012.
Cea dea doua perioada de angajamente a fost decisa si trebuiea sa inceapd in 2013,
a fost prevazut ca o altd perioada de angajamente sa inceapd in 2020. Trei grupuri
de lucru activeaza in paralel pentru a defini viitorul protocolului, insd negocierile
creeazd impresia ca s-au inmldstinit si au pierdut din credibilitate, avind ca obiec-
tiv angajarea asupra unui tratat international ambitios care sd solicite statelor sd
adere, luand in consideratie importanta reducerii emisiilor de gaze cu efect de sera
pentru a atenua schimbarea climaterica.” Canada, Japolia si Rusia au anuntat cd nu
se v-or angaja pentru cea de-a doua perioada. Alte tari, cum sunt Australia, Noua
Zelandi, Norvegia, Elvetia nu s-au aritat entusismate si au indicat ca ar fi trebuit
sa se pronunte in decembrie 2012, in cadrul celei de-a 18-a COP."® SUA rdman a
fi in afara protocolului, ratificind doar conventia. Uniunea Europeand ramane a fi
»partea grea“ a protocolului, reusind la Durban si atragd de partea sa tarile in curs
de dezvoltare." Tarile angajate prin protocolul 2 reprezinta in jur de 15 % de emisie
de gaze cu efect de serd in lume.”? Cu o usurintd considerabild, dar si modalitati
operationale neprecizate la acel moment, protocolul trebuia sd porneascé cea de-a

9 Den Elzen M.G.J.,, Hol A.E, Roelfsema M. (2011b). “The emissions gap between the Copenha-
gen pledges and the 2°C climate goal: options for closing and risks that could widen the gap”
Global Environment Change, vol. 21, no 2, p. 733-743.

10 Dahan A., Armatte M., Buffet C., Viard-Crétat A. (2012). Plateforme de Durban : quelle
crédibilité accorder encore au processus des négociations climatiques ? Paris : centre Alexan-
dre Koyé, Koyré climate series, no 4, rapport de recherche, 34 p. [on-line] http://www.koyre.
cnrs.fr/IMG/pdf/Rapport_Durban-_CLIMATE_SERIES_-_no_4_-_2012.pdf (consultat la
29.10.2019).

11 Maljean-Dubois S., Wemaere M. (dir.) (2012), op. cit.

12 Dahan A., Armatte M., Buffet C., Viard-Crétat A. (2012), op. cit.
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doua perioadi de aplicare in 2013. Ins3, viitorul sdu, in special dupa 2015, nici atunci,
nici la moment, nu este clar, in special din punct de vedere juridic, negocierile fiind
axate intre un protocol puternic din punct de vedere juridic, un alt instrument sau
un acord convenit cu sau fard conotatie juridica puternica.

Incheiere

Asa cum au remarcat recent o serie de specialisti, Protocolul este departe de a se
dovedi un proiect de deplin succes, dar raiméne singurul instrument aflat, cel putin
deocamdata, la indemana comunitatii internationale pentru reducerea emisiilor de
GES si de lupta impotriva incalzirii globale. Principalul argument in favoarea unei
asemenea concluzii decurge din constatarea ca documentul urmareste reducerea in
medie cu 5,2% a gazelor poluante, in raport cu nivelul lor din 1990 cu tendinta de
crestere.

Care pot fi cauzele unei asemenea situatii? Prima si poate cea mai importantd
este una de principiu si rezida in eroarea de a crede cd o problema atit de complexa
si de dificild precum incélzirea globald ar putea fi rezolvata pe o cale atat de simpla
precum un tratat international. Un asemenea tip de abordare poate fi eficient in
probleme precum diminuarea stratului de ozon, dar raiméne simplista si ineficientd
intr-o situatie atit de complicata precum cea a reducerii emisiilor de GES, cu impli-
catii economice profunde si strans legata de o alta problema majord, cea a energiei.
Sunt apoi ,defectele” traditionale ale tratatelor internationale, in frunte cu cel de
a fixa obiective precise si ambitioase, dar fird a prevede nici o sanctiune in cazul
nerespectarii lor.

Nu putem ignora nici faptul ca piata carbunelui, stabilita pentru a incita intre-
prinderile sd-si reducd emisiile de CO? nu a ajuns la rezultatele scontate, din lipsa
cotelor de emisii destul de stricte din partea tarilor participante.

In sfarsit, dar nu in ultimul rand, proiectul reprezinti mai degraba un experiment
decat un demers concret, prin ineditul sau marcat prin: amploarea mondiald (angajarea
a 176 de state), dimensiunea globali a obiectivelor (prevenirea si diminuarea ritmului
incalzirii atmosferei si schimbarilor sistemului climatic al planetei) si orizontului de
timp. La aceasta se adaugi, ca tehnica, o combinatie incd insuficient experimentald
intre instrumente juridice tradifionale — reglementéri, drepturi, obligatii, dar si
instrumente specifice pietei — credite transferabile, mecanisme de compensare etc.

Uniunea Europeani recunoaste cé tirile dezvoltate au responsabilitatea de a
conduce lupta impotriva schimbarilor climatice. UE se angajeaza sa devind o eco-
nomie foarte eficientd din punct de vedere energetic, cu emisii reduse de gaze cu
efect de serd, si depune eforturi in acest sens, reusind sd-si reduca propriile emisii
de gaze cu efect de serd, care reprezintd aproximativ 11 % din emisiile intregii lumi
(inclusiv cele generate de despdduriri).

Gratie, in parte, politicilor si médsurilor puse in aplicare la nivelul UE si la nivel
national in ultimul deceniu, Uniunea Europeana si cele 27 (dupé Brexit) de state mem-
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bre ale sale sunt pe cale sd-si indeplineasca sau chiar sa-si depaseascd angajamentele
asumate in temeiul Protocolului de la Kyoto in ceea ce priveste reducerea emisiilor.

Cele 15 state care erau membre ale UE la data semnarii Protocolului de la Kyoto
s-au angajat sa-si reducd emisiile colective de gaze cu efect de serd in perioada 2008—
2012 cu 8 % fata de nivelul inregistrat intr-un anumit an de referintd (1990 in majo-
ritatea cazurilor). PAna in 2009, emisiile au scdzut cu aproape 13 %, iar previziunile
referitoare la emisii aratd cd reducerea obtinutd ar putea fi, pana la urma, de chiar
14,2 %. Celelalte 10 state membre ale UE, care au obiective individuale de reducere
a emisiilor in temeiul Protocolului de la Kyoto de 6 % sau 8 %, sunt, de asemenea,
pe cale sd-si indeplineascd obiectivele.

Pentru 2020, Uniunea Europeana si-a luat unilateral angajamentul de a-si re-
duce emisiile de gaze cu efect de sera cu 20 % fatd de nivelurile din 1990 si si-a
stabilit obiectivul de a obtine 20 % din energie din surse regenerabile. Este singura
regiune din lume care a instituit o legislatie obligatorie pentru a se asigura cd isi va
indeplini obiectivele pentru 2020. In egald masuri, UE a facut o ofertd conditionata
de a-si creste pragul de reducere a emisiilor pana in 2020 cu 30 % fata de nivelurile
din 1990, ca parte a unui acord cuprinzator la nivel mondial privind clima pentru
perioada de dupa 2012, cu conditia ca alte economii mari si se angajeze la reduceri
echivalente. UE va reevalua situatia dupa conferinta de la Cancin, inclusiv optiunile
privind o reducere de peste 20 % pana in 2020.

Argumentele si probele de ordin stiintific arata ca, pentru ca incalzirea globala
sd nu depdseascd 2° C, emisiile vor trebui reduse pana in 2050 la cel putin jumatate
din nivelurile din 1990. In acest context, si conform responsabilitatii de lider a tarilor
dezvoltate, Uniunea Europeana si-a stabilit obiectivul de a-si reduce emisiile cu 80-
95 % fatd de nivelurile din 1990, pand in 2050. Este in pregitire si va fi prezentata in
primele luni ale anului 2021 o foaie de parcurs prin care se stabileste o strategie in
vederea indeplinirii acestui obiectiv si in vederea incheierii tranzitiei spre o societate
cu emisii scazute de dioxid de carbon.

Lucrarea a fost prezentata la 01.11.2019
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AUTODETERMINAREA SI SECESIONISMUL TERITORIAL
(PARTEA 1)

Victor POPA, doctor habilitat, profesor universitar

SELF-DETERMINATION AND TERRITORIAL SECESSIONISM (PART II)

The right of peoples to decide their fate is one of the fundamental principles of international law,
adopted in the context of the decolonization process of Africa and Asia after the Second World War.
The interpretation of this principle from the point of view of the contemporary concept provides for
the right to autonomy, including economic and cultural, but not separatism.

The disintegration of the ex-USSR and ex-Yugoslavia sparked new discussions on the concept,
largely influenced by non-legal factors. However, the right of peoples to self-determination should
be reviewed only in the context of the other principles of international law and, in particular, the
sovereign equality of states and their territorial integrity.

Keywords: self-determination, separatism, secessionism, autonomy, people, nation, territory.

Dreptul popoarelor de a dispune de ele insele constituie unul din principiile fundamentale ale
dreptului international, fiind adoptat in contextul procesului de decolonizare a Africii si Asiei dupd
cel de-al Doilea Réizboi Mondial. Interpretarea acestui principiu din punct de vedere al conceptului
contemporan prevede dreptul la autonomie, inclusiv economicd si culturald, dar nicidecum nu
separatism. Destrdmarea ex-URSS si a ex-Iugoslaviei a trezit noi discutii asupra conceptului respec-
tiv, in mare a parte acest proces fiind influentat de factori non-juridici. Or, dreptul popoarelor la
autodeterminare trebuie examinat doar in contextul celorlalte principii ale dreptului international,
in special egalitatea suverand a statelor si integritatea teritoriald.

Cuvinte-cheie: autodeterminare, separatism, secesionism, autonomie, popor, natiune, teritoriu.

Secesionismul transnistrean

Conflictul transnistrean este diferit de celelalte conflicte care au aparut dupa
colapsul sovietic, pentru ca la baza lui nu se afld un conflict etnic sau religios. Mo-
tivul formal al conflictului era acela, cd Moldova a adoptat in 1989 legislatia privind
limba de stat in baza grafiei latine, ceea ce a condus la o polarizare politica accentuatd
a societdtii si la cresterea rezistentei fatd de inovatii a unei parti a nomenclaturii
locale de subordonare unionald, in primul rind, de catre directorii intreprinderilor
complexului militar-industrial din partea stingd a Nistrului.

In scopul de a-i atribui acestui conflict socio-politic un caracter etnic, liderii
separatisti au inventat conceptul de ,,popor transnistrean, urmat de speculatii des-
tul de primitive cu privire la ,dreptul natiunilor la autodeterminare®. E necesar s
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subliniem, cd din punct de vedere al componentei etnice populatia din Transnistria
nu diferd mult de cea de pe malul drept al Republicii Moldova. Conform unor date
statistice, in aceastd regiune locuiesc:

— populatie bastinasa — 69,6%;

— ucraineni — 11,2 %;

— rusi — 9,4%;

— gdgduzi — 4,0%;

— bulgari — 1,9%;

— alte nationalitati — 1,9%.

Aceastd statistica demonstreaza elocvent faptul ca, bistinasii care constituie circa
70% fac parte din masivul central al Republicii Moldova, numiti moldoveni, care in
virtutea unor consecinte istorice, (destramarea imperiului sovietic) sau autodetermi-
nat intr-un stat suveran si independent numit Republica Moldova. Ucrainenii, rusii,
bulgarii care populeazi aceasta zona nu constituie un popor distinct, ci reprezintd
minorititi nationale, sau grupuri etnice, care sau desprins din masivul central al
natiunilor din care fac parte (Rusia, Ucraina, Bulgaria).!

Sub acest aspect, minoritatile nationale ruse, ucrainene, bulgare care locuiesc
pe teritoriul din partea stinga a raului Nistrului (regiunea Transnistria) nu se de-
osebesc prin nimic de semenii lor care locuiesc pe teritoriul din partea dreaptd a
raului Nistru si care recunosc faptul cd apartin de minoritdti nationale care locuiesc
pe teritoriul Republicii Moldova.

In realitate, Federatia Rusi utilizeaza conflictul Transnistrean pentru a nu ad-
mite consolidarea statalitdtii Republicii Moldova, si iesirea Republicii Moldova din
sfera de influentd a Rusiei prin aderarea ei la NATO si UE.2

Teritoriul Republicii Moldova din stdnga Nistrului numit Transnistria, in stransd
colaborare cu Armata a 14-a unitate militard a armatei sovietice, iar apoi trecuta sub
jurisdictia Federatéiei Ruse, la 2 septembrie 1990 se proclama ,,Republica Sovietica
Socialistda Moldoveneasca Transnistreana®, iar la 25 august 1991 isi proclama inde-
pendenta plasindu-se sub protectia militard si politicd a Rusiei.

Conflictul armat, a fost dezlanfuit de catre regimul separatist, condus de Igor
Smirnov dupd puciul din august 1991, in toamna aceluiasi an, cu sprijinul comanda-
mentului trupelor districtului militar Odessa, atunci sub conducerea ,,organizatiilor
sociale® ale acestora a inceput distrugerea sistematicd a organelor guvernamentale
centrale si a structurilor de drept ale Moldovei, in raioanele din stinga Nistrului.

Conflictul armat, sub pretextul lozincilor de protejare a drepturilor minoritatilor
nationale, s-a desfasurat in 1992. Republica Moldova, care nu avea o armata proprie,
ci doar unitati de politie, a trebuit sa facd fatd unor forte superioare numeric si ca
dotare cu arme provenind din depozitele Armatei a 14-a dislocate in Tiraspol.

1 Victor Popa, op. cit., p.41.
2 Oazu Nantoi. Conflictul Transnistrean — anul 2010 http://www.ipp.md/public/files/
Publicatii/2010/1Nantoi_pdf.pdf
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Conflictul s-a finalizat odata cu conventia incheiatéd intre Boris Eltin si Mircea
Snegur la 21 iulie 1992. Prin acest acord s-a infiintat o Comisie Unificatd de Control,
formata din reprezentanti ai Chisindului, Tiraspolului, Federatiei Ruse si OSCE, care era
insarcinatd cu detinerea controlului efectiv asupra zonei de securitate, adica asupra loca-
litatilor in care s-au desfisurat confruntiri violente. Sarcina Comisiei a fost sd identifice
si sa solutioneze potentialele conflicte. Comisia functiona prin consens, ceea ce didea
Rusiei o parghie majoréd de influentare a deciziilor. Din acest motiv, Moldova nu a putut
obtine eliminarea forfelor armate transnistrene ce se aflau (contrar acordului din 1992)
in zona de securitate, teoretic sub controlul exclusiv al fortelor de mentinere a pacii.

O a doua etapa a crizei a inceput odatd cu semnarea in 1994 a unei declaratii
comune Mircea Snegur (Presedintele Republicii Moldova) — Igor Smirnov (liderul se-
paratist de la Tiraspol), contrasemnata si de reprezentantul OSCE si de un reprezentant
al presedintiei ruse. Daca pand atunci criza avea o componentd militara, iar acordurile
semnate vizau in primul rand incetarea focului si mentinerea pacii, de aici incep dez-
baterile juridice §i constitufionale asupra statutului Transnistriei in cadrul Moldovei,
precum si stabilirea unui sistem de garantii reciproce impotriva intoarcerii la conflict.

Acesta este momentul in care incepe eliminarea barierelor pentru agentii econo-
mici din Transnistria, ceea ce a pus bazele pentru redresarea economici a zonei si, in
virtutea acordurilor de liber tranzit vamal, a condus la transformarea Transnistriei
intr-un ,rai“ al crimei organizate, al evaziunii fiscale si traficului ilicit. Republica
Moldova a eliminat orice control vamal la punctele de trecere dinspre Transnistria,
in timp ce Tiraspolul a introdus un control riguros la punctele de trecere dinspre
Moldova. Transnistria si-a ,legitimat® astfel frontierele fatd de statul fatd de care era
in conflict legal si constitutional.

Ulterior, Transnistria a inceput sa preseze tot mai mult pentru semnarea unui
document care sé statueze clar anumite principii prin care sa dezvolte relatiile dintre
aceasta si autoritétile centrale ale republicii. Presat de Rusia si dupd mai multe ezitari,
presedintele Petru Lucinschi a semnat la 8 mai 1997 un memorandum (memoran-
dumul Primakov) pregatit de expertii rusi prin care era introdusa notiunea incerta
de ,,stat comun®, care definea cadrul relatiilor dintre Chisindu si Tiraspol.

Statul comun insemna frontier comund, spatiu economic si juridic comun,
spatiu comun de apdrare, spatiu social comun. Problemele au apéarut din cauza
faptului cd partile in conflict au inteles intr-un mod diferit definirea acestui statut
comun. Chisindul concepe Moldova ca un stat unitar, suveran, cu organe centrale
ale puterii, subiect unic de drept international, in cadrul caruia Transnistria poseda
o largd autonomie regionald. Transnistria vede in statul comun o confederatie a doi
actori cu statut egal (inclusiv subiecti diferiti de drept international) care, prin acord,
pot sd decidd formarea unor organe care sd aibd atributii la nivel republican. Unul
dintre efectele memorandumului Primakov a fost ca Transnistria a castigat dreptul
de a elibera documente vamale de export — nu mai era vorba de situatia prin care
Chisinaul tolera tranzitul vamal transnistrean si aplica stampila vamali, ci ceda
Tiraspolului integral dreptul de a folosi aceastd stampila.
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In anii 2002—2003 au aparut mai multe planuri de federalizare a Republicii
Moldova ca singurd solutie de iesire din conflict. Unul dintre ele a fost propus de
citre OSCE in iulie 2002 si era bazat pe principiile federalismului asa cum sunt ele
intelese in Occident: proportionalitate in reprezentarea la centru, egalitate intre
partile componente etc.

Periodic, Kremlinul readuce in atentie, pe diferite cii, prin planuri concrete supuse
official atentiei publice — cum ar fi planul propus in noiembrie 2003 de un membru
al staff-ului presedintelui rus, Dimitri Kozak. Acesta propunea partilor implicate
solutionarea conflictului prin intermediul federalizarii Republicii Moldova. Planul
numit ,,Principii de Baza ale Structurii de Stat a Statului Unificat® era un proiect de
constitutie pentru viitoarea federatie moldoveand si a fost propus direct Moldovei,
fard acordul OSCE, ceea ce a ficut clara intentia Federatiei Ruse de a nu implica in
nici un fel comunitatea internationald si de a pdstra problema in cadrul CSI.

In viziunea Planului Kozak, Federatia vizati urma si fie asimetrica, prin fap-
tul ca Transnistriei i se conferea un statut inegal fata de cel al Basarabiei. Planul
Kozak se baza pe o conceptie de sorginte sovietica a federalismului, transpunerea
lui putand genera o confederatie cu tendinta dezagregativd, de vreme ce doud din-
tre par{i — Transnistria si Autonomia Gdgauza — capdatau dreptul la referendum
pentru a stabili dacd mai doresc sau nu sa apartind Republicii Moldova si drept
de veto asupra chestiunilor de politicd interna sau externd care ar fi ,,contravenit
intereselor lor®

Kozak propunea in planul lui trei tipuri de competente in interiorul noului stat:
ale federatiei, ale partilor componente si unele reunite. Planul confinea insa prevederi
care riscau sd cauzeze blocaje si noi conflicte. De exemplu, in Camera Inferioara, aleasa
prin reprezentare proportionald, legislatia urma sa fie votata cu majoritate simpla,
dar avea nevoie de acordul Senatului, care urma sé fie disproportionat ales — 13
membri alesi de camera inferioard, 9 de Transnistria §i 4 de Gadgauzia. Transnistria
devenea astfel o minoritate care putea sa blocheze orice lege.

Mai mult de atét, prevederile militare ale acestui plan puneau in eviden{a obiec-
tivul central al Federatiei Ruse: mentinerea controlului militar asupra Transnistriei.
Republica Moldova urma, conform planului, sd fie demilitarizatd. Documentul a fost
insa destul de neclar in privinta demilitarizarii totale, trupele rusesti putand totusi
s primeascd dreptul de a rimane in Transnistria pe o perioadd nedeterminati, ceea
ce ar fi transformat Transnistria intr-un al doilea Kaliningrad. De asemenea, planul
Kozak nu includea nici un fel de garantii internationale, fiind bazat pe o relatie di-
recta Rusia — Moldova, in spiritul conduitei stabilite de Moscova prin intermediul
noilor subiecti ai federatiei.

Este de observat cd planul Rusiei nu era directionat inspre rezolvarea con-
flictului, ci inspre conservarea unei stiri de lucruri conflictuale. Planul ar fi facut
foarte usor ca Moldova si fie consideratd responsabild pentru nerespectarea unui
document semnat ,,de buna voie®, iar rolul comunitatii internationale in rezolvarea
conflictului ar fi fost nul.
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Planul Kozak a starnit ample manifestatii de protest la Chisindu si a antrenat
interventia diplomatica a statelor UE si a SUA, ceea ce l-a determinat pe presedintele
Vladimir Voronin si nu semneze memorandumul.

La 22 iulie 2005, la initiativa lui Vladimir Voronin, Parlamentul de la Chisindu
a adoptat o lege organica ce contine principiile rezolvérii conflictului transnistrean.’
Acestea sunt inspirate, in primul rdnd, din propunerile societitii civile enuntate in
2004 si se bazeaza, mai ales, pe principiul celor ,,3D“ democratizare, demilitarizare,
decriminalizare. Prezenta lege incearcd sa mute centrul de greutate al negocierilor
dinspre CSI spre spatiul european de securitate si democratie. Initierea acestei legi
a fost insotita de adoptarea altor prevederi care vizeazéd reforma unor institutii ce
se contineau in Planului de Actiune UE — Moldova.

Prin aceastd lege, Transnistria este definitd ca o entitate autonoma speciald, parte
inalienabila a Moldovei. A fost introdus dreptul localitdtilor din stanga Nistrului de
a tine referendumuri prin care si-si decidd apartenenta la Transnistria, modalitate
utilizatd si in cazul autonomiei teritoriale gagduze. Delimitarea competentelor va fi
stabilita prin intermediul unei legi care se referd la statutul legal special al Trans-
nistriei, in acord cu Constitutia Republicii Moldova.

La 4 februarie 1993, Consiliul Permanent al OSCE a infiintat misiunea sa din
Republica Moldova, cu scopul de a facilita rezolvarea pe cale politica a conflictului,
de a acorda asistenta pentru consolidarea suveranitétii Republicii Moldova si pen-
tru obtinerea unui statut special al regiunii transnistrene. De asemenea, misiunea
trebuia s monitorizeze situatia existenta, inclusiv la nivel militar, sd sprijine retra-
gerea trupelor straine din tard, transformadrile democratice, repatrierea refugiatilor
si respectarea drepturilor omului.

In 8 mai 1997, la propunerea OSCE, a fost semnat la Moscova un Memorandum
privind normalizarea relatiilor dintre Republica Moldova si Transnistria. Acesta
prevedea renuntarea la utilizarea fortelor armate in relatiile dintre pérti, medierea
diferendelor de catre Statele Garante (Rusia si Ucraina), OSCE si CSI, stabilirea
statutului Transnistriei de comun acord, participarea Transnistriei la elaborarea
politicilor externe care o priveau direct, continuarea asistentei OSCE pentru norma-
lizarea situatiei, continuarea misiunii de mentinere a pacii, conform acordului din
21 iulie 1992 si reintegrarea Transnistriei in structura statald a Republicii Moldova.

La 20 martie 1998 a fost semnat, la Odessa, in prezenta sefului Misiunii OSCE,
Acordul privind masurile de crestere a increderii si dezvoltarea contactelor dintre cele
doud piérti. Acesta prevedea o reducere drasticd a numarului de soldati din trupele
de mentinere a pacii ale partilor implicate, demilitarizarea zonei de securitate dintre
cele doua pirti si introducerea de trupe ucrainene pentru mentinerea pacii, reducerea
controlului vamal dintre cele doud parti, refacerea podurilor peste Nistru, retragerea

3 Lege Nr. 173 din 22.07.2005 ,,cu privire la prevederile de bazi ale statutului juridic special
al localitatilor din stinga Nistrului (Transnistria)”. Publicat: 29.07.2005 in Monitorul Oficial
Nr. 101-103, art. Nr: 478.
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echipamentului militar rusesc prin Ucraina, combaterea traficului ilegal de arme si
droguri, informarea obiectivd a opiniei publice din partea ambelor parti, sustinerea
unor programe de investitii care sa relanseze obiectivele industriale si energetice si sd
asigure protectia mediului, respectarea drepturilor omului in conformitate cu regulile
dreptului international.

La summit-ul OSCE de la Istanbul (1999) s-a decis retragerea trupelor, armelor
si munitiei rusesti din Transnistria pand la finalul anului 2002. La 16 iulie 1999,
Republica Moldova si Transnistria au semnat, la Kiev, in prezenta reprezentantului
OSCE, o Declaratie Comuna privind normalizarea relatiilor bilaterale. Aceasta pre-
vedea construirea relatiilor pe baza principiilor existentei unor frontiere comune si a
unor politici economice, sociale, juridice si de aparare comune. In 2001, presedintia
austriacd a OSCE a atras atentia asupra faptului cd Rusia nu ia nici o misura pentru
a-si respecta obligatiile asumate la Istanbul.

Adunarea Parlamentard a OSCE a adoptat mai multe rezolutii in privinta Trans-
nistriei in timpul sesiunilor anuale de la Bucuresti (julie 2000), Paris (iulie 2001),
Berlin (iulie 2002), Rotterdam (iulie 2003).

La 3 iulie 2002 Moldova si Transnistria au semnat, la Kiev, in prezenta reprezen-
tantilor Rusiei, Ucrainei si OSCE, un document care prevedea federalizarea Republicii
Moldova. Acest proces urma sé fie supervizat de cele trei pérfi garante. Cele doud parti au
fost de acord cu cinci principii de baza: crearea unui stat federal, integritatea Republicii
Moldova in frontierele sale din 1990, suveranitatea Republicii Moldova, considerarea
Transnistriei ca parte componentd a acestui stat moldovenesc si autonomia Transnis-
triei (constitutie proprie, institutii proprii, legislatie proprie, drapel si stema proprie).

Se prevedea administrarea in comun a afacerilor externe, sistemului judiciar,
fortelor armate, monedei, vimilor.

Cu ocazia Conferintei OSCE de la Maastricht, desfdsuratd in perioada 1-2 de-
cembrie 2003, nu s-a reusit adoptarea unui document final cu privire la Transnistria,
datoritd, in principal, refuzului Rusiei de a se include un termen precis privind
retragerea trupelor sale din zond. Se prevedea crearea unei Comisii Constitutionale
Mixte, retragerea arsenalului si a contingentului militar rusesc din zond, desfdsura-
rea unei misiuni multinationale de consolidare a pacii sub mandat OSCE si a unui
contingent de observatori militari neinarmati in Transnistria.

La 13 februarie 2004, Statele Garante — Rusia si Ucraina, alaturi de presedintia
bulgard a OSCE, au emis o serie de Propuneri si Recomandari vizand reglementarea
problemei transnistrene. Acest act prevedea cé structura statald a Republicii Moldova
va fi de tip federal. In cadrul acestui stat, Transnistria urma si aibd constitutie si
legislatie proprie in acord cu Constitutia Federald. Era statuata libertatea de miscare
a cetatenilor, bunurilor, serviciilor si finantelor pe teritoriul statului federal conco-
mitent cu desfiintarea barierelor vamale interne.

In rezolugia adoptata la summit-ului OSCE de la Washington (1-5 iulie 2005),
pregititd de diplomatul finlandez Kimmo Kiljunen, s-a neglijat pozitia Chisinaului,
dar, in schimb, a fost avantajat Tiraspolul. S-a cazut de acord ca planul rusesc si cel
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ucrainean de reglementare transnistreand sa fie combinate intr-un singur document
care s-ar constitui intro bazd pentru adoptarea cit mai curand posibil a unui statut
juridic al Transnistriei.

Prin adoptarea ,,Legii cu privire la prevederile de baza ale statutului juridic special
al localitétilor din stanga Nistrului (Transnistria)®, la 22 iulie 2005, Parlamentul de la
Chisinau a reusit s& demonteze unele mecanisme din planul Iuscenko,* de recunoastere
internationald a Transnistriei. Este vorba in primul rand de inlocuirea notiunii de
~republici® — ce ducea la federalizare si ulterior la separare prin referendum — cu
cea de ,republica cu autonomie®, si de conditionarea alegerilor in Consiliul Suprem
al Transnistriei de demilitarizarea si democratizarea regiunii.

Necesar de mentionat cd implicarea OSCE in solutionarea conflictului trans-
nitrean nu a dat rezultate, deoarece este o institutie care functioneaza dupa regula
consensului (Federatia Rusa are drept de veto) si nu are mecanisme care sd determine
aplicarea unei decizii luate.” Cauzele principalele, care au determinat liderii miscarii
separatiste din regiunea de est a Republicii Moldova sd opuna rezistentd, inclusiv
militara, autoritdtilor legale ale Republicii Moldova sint urmatoarele:*

Teritorial-statutare: declansarea conflictului cu autoritatile constitutionale ale
tdrii a avut ca obiectiv principal acapararea unei parti a teritoriului Republicii Mol-
dova, in scopul crearii conditiilor prealabile de desemnare a statutului formatiunii
separatiste ca stat cvasi-independent;

Geopolitice: crearea platformei de presiune politicd in scopul mentinerii Moldovei
in sfera de influen{a a Rusiei, pentru a preveni presupusa unire cu Romaénia, crearea
in acest scop a enclavei ruse la frontiera moldo-ucraineani;

4 ,Planul Iuscenko” a fost prezentat opiniei publice la 16 iunie 2005, la Vinnita, Ucraina. Acest
Plan pornea de la o idee apriori irealizabildi — democratizarea Transnistriei pornind de la
resursele ei interne, facand abstractie de parghiile cu care Rusia controleazi situatia interna in
aceastd regiune. Ulterior, Planul Iuscenko prevedea solutionarea definitivd a conflictului prin
atingerea unei solutii reciproc acceptabile la masa de negocieri intre Transnistria ,,democratizata«
si puterea centrald de la Chisindu. Abordarea problemei Transnistrene in Planul Iuscenko
era bazatd pe aceiasi schema eronata de percepere a conflictului, impusa pe parcursul mai
multor ani de catre Federafia Rusd, si care pornea de la ideea ci fenomenul cunoscut sub
denumirea de ,,conflict Transnistrean« este unul intern, si ci populatia din Transnistria este
»parte” in conflict. In plus, chiar daca sd admitem cé ,,democratizarea” Transnistriei ar fi avut
loc, Planul Tuscenko presupunea recunoasterea internationald a legitimitatii administraiei
din Transnistria, insd nu prevederea nici o garanie de atingere a vreo unei solutii viabile a
conflictului Transnistrean la masa de negocieri. Prin urmare, Planul Iuscenko mai degraba
garanta independenta Transnistriei in raport cu Republica Moldova, fara a oferi vreo garantie
ca Republica Moldova va deveni candva o tard reintregitd. Oazu Nantoi, op. cit.

5 [Institutul ,,Ovidiu Sincai”. Raport de analiza politicd, Transnistria. Evolutia unui conflict
inghetat si perspective de solutionare, septembrie 2005 http://leader.viitorul.org/public/555/
ro/raport_romania%20on%20transnistria[1].pdf

6 Cauzele care au stat la baza conflictului transnistrean si evolutia sa http://www.moldovenii.
md/md/section/565
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Cultural-lingvistice: nemultumirea minoritdtii — vorbitorilor de limba rusa de
introducerea limbii moldovenesti in calitate de limba de stat si necesitatea de a se
adapta situatiei noi, perceputd subiectiv ca o pierdere a statutului social cu care au
fost obisnuiti;

Socio-economice: amenintarea de redistribuire a puterii si a resurselor economice
in regiunea transnistreand;

Socio-ideologice: opunerea de rezisten{d a nomenclaturii de tip sovietic proce-
selor de democratizare si incercérile lor de a-si mentine statutul in cadrul vechiului
sistem pe teritoriul regiunii;

Etno-demografice: tendinta de a mobiliza si a angaja in lupta cu autoritatile legale
ale Republicii Moldova colectivele de muncé ale intreprinderilor industriale mari,
de pe malul sting al Nistrului, formate, in general, ca urmare a migratiei fortei de
munca din republicile slave ale URSS.

In concluzie vom mentiona ci, nu exist absolut nici un fel de premise pentru
autodeterminarea politicd a acestui teritoriu, deoarece in aceastd regiune nu existd
un popor sau o natiune distinctd, care ar popula un teritoriu etnic si care in virtutea
acestor consecinte ar putea pretinde la autodeterminare.

Unitdti teritoriale cu statut special

Necesar sd mentiondm cd astdzi in lume existd peste 3000 comunitati etnice,
dintre care numai 300 sunt organizate in formatiuni statale si diferite autonomii.
Deci problema separatismului teritorial apare in diferite regiuni, state in dependenta
de mai multi factori sociali, politici sau economici in care diferite grupuri etnice
considerand existenta unor lezdri in drepturi se organizeaza in diferite miscari sepa-
ratiste, mergind pand la cereri de autodeterminare sau chiar acte de autodeterminare.

In reguld generald intr-un stat unitar, organizarea administrativi a teritoriului
este, si ea unitard, ca aspect al egalitatii juridice a teritoriului de stat. De la aceasta
reguld pot exista si exceptii, dar numai dacd sunt recunoscute expres de Constitutie
ori daci Legea fundamentald ingaduie legiuitorului ordinar sa le stabileascé.’”

Constitutia Frantei de exemplu, reglementeazd departamentele de peste mari
si teritoriile de peste mari. Cu privire la departamentele de peste mari, regimul le-
gislativ si organizarea lor administrativd pot face obiect al unor mésuri de adaptare
reclamate de situatia lor speciala. Teritoriile de peste mdri au o organizare speciald,
tinind cont de interesele lor proprii, in ansamblul intereselor Republicii. Legea
fixeazd, de asemenea, norme speciale pentru administrarea marilor orase (Paris,
Lion si Marsilia), pentru regiunea pariziana (Ile de France), pentru Corsica si pentru
regiunile de peste mari. Cele 4 departamente de peste méri, cele 4 teritorii de peste
madri si Corsica formeazd colectivitétile periferice, care apartin Republicii, dar care,

7 Corneliu-Liviu Popescu. Autonomia locald si integrarea europeand. Bucuresti: Editura All
Beck, 1999, p.159.
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datoritd caracteristicilor istorice, geografice, economice si politice, beneficiaza de o
organizare institutionald particulard, derogatorie de la cea de drept comun.

Constitutia Italiei fixeaza cinci regiuni cu forme si conditii speciale de autonomie,
potrivit statutelor speciale adoptate prin legi constitutionale.

Danemarca stabileste, prin Constitutie, un regim special pentru administrarea
insulelor Feroe si Groenlanda.

Constitufia Greciei prevede un statut privilegiat pentru Muntele Athos. In
Portugalia arhipelagurile Acores si Madera reprezintd regiuni autonome, regimul
lor politic si administrativ fiind fondat pe caracteristicile geografice, economice,
sociale si culturale ale acestor regiuni si pe aspiratiile imemoriale de autonomie ale
populatiilor insulare.

Si legislatia Republicii Moldova prevede acordarea de statute juridice speciale
unor unitdti administrativ-teritoriale. Astfel, art.110 alin.(2) din Constitutie fixeaza
dispozitia precum ca, localitdtilor din stdnga Nistrului le pot fi atribuite forme si conditii
speciale de autonomie in conformitate cu statutul special adoptat prin lege organica.

Alin.(3) al art.110 prevede statut special pentru capitala Republicii Moldova
or.Chisinau, care se reglementeaza prin lege organica.

Art.111 din Constitutie stabileste statutul juridic special pentru Unitatea teri-
toriald autonoma Gégauzia.

Statutul juridic special al Transnistriei

La capitolul statutul juridic special al Transnistriei sunt generate foarte mari
si indelungate discutii, cu diferite propuneri, pornind de la ideea transformarii
Republicii Moldova in confederatie sau federatie si pand la constituirea unei unitati
(regiuni) administrativ-autonome de tipul gagauz.

Legea Nr. 173 din 22.07.2005 cu privire la prevederile de bazd ale statutului
juridic special al localitdtilor din stinga Nistrului (Transnistria) este primul semn
al unei conceptii coerente in tratarea problemei Transnistriei.

Vom nominaliza unele reglementdri din legea mentionata care trebuie sd con-
stituie baza statutului special al autonomiei transnistrene.

Art. 1. — (1) Intru realizarea politicii de reintegrare a Republicii Moldova,
sprijinindu-se pe Hotérirea Parlamentului Republicii Moldova nr. 117-XVI din

10 iunie 2005, procesul de negocieri cu Transnistria se desfdsoard in vederea

atingerii scopurilor de democratizare si de demilitarizare a Transnistriei.

(2) Dupd indeplinirea conditiilor privind demilitarizarea, stipulate in Hota-
rirea Parlamentului nr. 117-XVI din 10 iunie 2005, in special a celor referitoare

la onorarea de catre Federatia Rusé a obligatiilor asumate la Summitul OSCE

de la Istanbul (1999) privind evacuarea integrald, urgentd si transparentd a tru-

pelor si armamentului de pe teritoriul Republicii Moldova, si dupé formarea,

in Transnistria, a unui sistem al puterii alese in mod democratic, procesul de

negocieri se desfdsoard pentru elaborarea in comun si adoptarea Legii organice

a Republicii Moldova cu privire la statutul juridic special al Transnistriei.

63



STUDII JURIDICE UNIVERSITARE & 3-4 2019

Art. 2. — Drept bazé pentru elaborarea si adoptarea Legii Republicii Mol-
dova cu privire la statutul juridic special al Transnistriei vor servi principalele
prevederi ale prezentei legi.

Art. 3. — (1) In componenta Republicii Moldova se va constitui unitatea
teritoriald autonomd cu statut juridic special Transnistria.

(2) Transnistria este parte componentd inalienabild a Republicii Moldova
si, in limita imputernicirilor stabilite de Constitutia si alte legi ale Republicii
Moldova, solutioneaza problemele date in competenta ei.

(3) Pot intra in componenta Transnistriei sau iesi din componenta ei lo-
calitatile din stinga Nistrului in baza referendumurilor locale organizate in
conformitate cu legislatia Republicii Moldova.

Art. 4. — (1) Organul reprezentativ al Transnistriei este Consiliul Suprem.
Consiliul Suprem este organul suprem al puterii legislative al Transnistriei cu
drept de a adopta legi de importanta locald si alte acte normative in limita
competentei sale.

(2) Consiliul Suprem este ales in baza unor alegeri libere, transparente si
democratice. Pregitirea si desfasurarea alegerilor in Consiliul Suprem al Trans-
nistriei de legislatura I-a se vor face, cu acordul OSCE, de cétre Comisia Electo-
rald Internationald sub mandatul OSCE, cu monitorizarea Consiliului Europei
si in conformitate cu legislatia Republicii Moldova. Temei pentru desfasurarea
alegerilor libere si democratice il constituie realizarea conditiilor privind demo-
cratizarea §i demilitarizarea Transnistriei, adoptate prin Hotédrirea Parlamentului
Republicii Moldova nr. 117-XVI din 10 iunie 2005.

(3) Consiliul Suprem al Transnistriei adoptd Legea fundamentala a Transnistriei.

(4) Legea fundamentala a Transnistriei, modificérile si completérile operate
in ea nu pot contraveni Constitutiei Republicii Moldova.

(5) Imputernicirile Consiliului Suprem al Transnistriei, precum si functiile
organului executiv al Transnistriei se stabilesc in baza procesului de negocieri
in conformitate cu art. 1 alin. (2) si art. 4 alin. (2) din prezenta lege.

Art. 5. — Judecitoriile, organele procuraturii, Directia Serviciului de In-
formatii si Securitate si Directia Afacerilor Interne ale Transnistriei sint pérti
componente ale sistemului unic de instante judecatoresti si ale sistemului unic
de organe de drept ale Republicii Moldova si isi desfdsoara activitatea de infap-
tuire a justitiei, de asigurare a ordinii de drept si a securitatii statului in baza
legislatiei Republicii Moldova.

Din analiza actului legislativ respectiv se poate concluziona cé statutul spe-
cial care poate fi acordat Transnistriei nu poate nici de cum imbraca forma unei
formatiuni statale suverane si independente. Statutul special trebuie vazut intr-o
forma autonomd de administrare a unei unitdti administrativ-teritoriale in baza
principiului de descentralizare administrativa, care prevede atat o larga autonomie
administrativa si economica.

Prezinta interes si modelul propus de prof. Andrei Smochina care considera cd,
statutul special ar putea sa con{ind urmatoarele: guvernator ales prin alegeri uni-
versale; adunare reprezentativa cu dreptul de a adopta propriul statut si legi locale.
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Prof. Andrei Smochina propune urmétoarele principii in baza caror trebuie si fie
elaborat statutului special al Transnistriei:

o titularul puterii in Moldova este numai poporul, iar autoritétilor reprezentative
din raioanele de est li se incredinteazd doar exercitiul puterii si nu puterea ca
atare;

» recunoasterea unor categorii de interese a minoritatilor distincte de cele
nationale;

+ recunoasterea necesitdtii introducerii unui sistem de autoguvernare, in care
cetatenii sunt egali, iar deciziile politice corespund vointei majoritatii;

o calitatea de persoand juridicd a localitatilor din stanga Nistrului atrage dupi
sine definerea de resurse si patrimoniu propriu, de autonomie financiara;

+ desemnarea prin vot universal a autoritatilor reprezentative céreia populatia
din teritoriu ii va incredinta administrarea afacerilor sale;

+ independenta autoritétilor publice reprezentative autonome in vederea ges-
tiondrii afacerilor de interes local prin adoptarea de acte juridice necesare
realizarii atributiilor ce le revin conform legii;

+ exercitarea unui control de stat asupra legalitatii realizdrii autonomiei in
teritoriu.®

Statut juridic special al Gdgduziei

Art.111 din Constitutia Republicii Moldova stabileste ca Gagéuzia este o unitate
teritoriald autonoma cu un statut special care, fiind o formd de autodeterminare a
gagauzilor, este parte integrantd si inalienabild a Republicii Moldova si solutionea-
za de sine stdtdtor, in limitele competentei sale, potrivit prevederilor Constitutiei
Republicii Moldova, in interesul intregii populatii, problemele cu caracter politic,
economic si cultural.

Prin sintagma prin care se constata cd autonomia Gagdauziei este o forma de
autodeterminare a gagduzilor, trebuie de inteles cd aceasta autodeterminare are un
caracter administrativ, iar populatia teritoriului respectiv este parte integranté a popo-
rului Republicii Moldova, care dsi administreaza intr-o maniera autonomd problemele
de interes local, fara a prejudicia integritatea si inalienabilitatea teritoriului tarii.

Accentuarea prin norma constitutionald a faptului cd Gagauzia este parte in-
tegrantd si inalienabild a Republicii Moldova scoate in evidenta faptul cé aceastd
unitate teritoriald autonoma nu poate sa-si realizeze autonomia in afara Republicii
Moldova. Acest principiu intdreste principiul inalienabilitatii teritoriului, care in-
seamnd interzicerea instrdinarii lui sub orice forma. Astfel, prevederile constitutionale
interzic abandonarea, pierderea prin prescriptie, cesiune, donatie sau instriinare a
terenului in folosul Gégauziei. Efectuarea oricdrei actiuni din cele mentionate este
ilegald si interzisd de Constitutie. Inalienabilitatea inseamnd, de asemenea, imposi-

8 Andrei Smochina. Consideratiuni teoretice privind statutul special al localitdtilor din stanga
Nistrului. Legea si viata, nr.100, aprilie 1999, p.19.
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bilitatea oricarui alt stat de a exercita atribute de putere asupra Gagauziei, indiferent
de motivele care pot fi invocate.’

Principiile mentionate pun in valoare alte doud principii de care este legata
Gégauzia, cel al indivizibilitatii teritoriului si al unitatii statului. Indivizibilitatea
teritoriului in contextul analizat semnificd evident unitatea lui si este in stransi
legaturd cu inalienabilitatea. Indivizibilitatea teritoriului nu poate fi interpretata ca
o interzicere de a organiza teritoriul sub aspect administrativ in unitati administra-
tiv-teritoriale, inclusiv autonome, cu statut special.

In dezvoltarea acestor prevederi constitufionale exista Legea nr. 344-XIII din
23.12.1994 privind statutul juridic special al Gagauziei (Gagauz-Yeri)."

In aceasti ordine de idei, vom mentiona cd alin.(4) al art.1 din legea mentionat,
care spune ci:“ In cazul schimbirii statutului Republicii Moldova ca stat independent
poporul Gdgduziei are dreptul la autodeterminare externd®, vine in contradictie cu
principiul caracterul unitar si indivizibil a statului reglementat alin.(1) al art.1 din
Constitutie, precum si cu principiul inalienabilitatii teritoriului Republicii Moldova,
principiu consfitit prin alin.(1) al art.3 din Constitutie. In afara de aceasta, prin sintag-
ma autodeterminare externd este introdusa o notiune noua in dreptul constitutional
si international public deoarece, autodeterminarea poate fi politicd, administrativ,
culturala. Apoi, exista regula generald, daca dreptul la autodeterminare exista, el
trebuie recunoscut si nu poate fi conditionat."

Legea nr. 344-XIII din 23.12.1994 acorda etniei gagduze o larga autonomie in
tot ceea ce tine de administrarea proprie a intereselor lor, interese de nivel local.
Interesele de nivel republican sunt gestionate si garantate de serviciile specializatre
desconcentrate ale stratului.

In acst sens, art.1 alin.(2) din lege stabileste dispozitia precum ci pe teritoriul
unitédtii teritoriale autonome Gégauzia sunt garantate toate drepturile si libertatile
prevazute de Constitutia si legislatia Republicii Moldova. Legea prevede ca Géaga-
uzia este administrata in temeiul Constitutiei Republicii Moldova, prezentei legi si
altor legi ale Republicii Moldova, Regulamentului Gédgauziei si actelor normative
ale Adundrii Populare (Halc Toplusu) a Gagauziei, care nu vin in contradictie cu
Constitutia si legislatia Republicii Moldova.

9 Creangilon. Curs de drept administrativ. Volumul II, Chisinau: Editura Epigraf, 2005, p.305.

10 Legea nr. 344-XIII din 23.12.1994 ,,privind statutul juridic special al Gagauziei (Gagauz-Yeri)”
Publicat: 14.01.1995. In: Monitorul Oficial. Nr. 3-4, art Nr. 51.

11 Curtea Constitutionala a Republicii Moldova la data de 21.12.1995 prin Hotararea nr.35 a apreciat
absolut incorect urmétoarele: "Este de remarcat cd in articolul 1 din Pactul internagional cu privire
la drepturile civile si politice, adoptat de Adunarea Generald a ONU la 16 decembrie 1966 si ratificat
de Republica Moldova la 28 iulie 1990, se prevede cd toate popoarele au dreptul de a dispune de ele
insele deci acordarea populatiei Gdgauziei, parte componentd a poporului Republicii Moldova, a
dreptului la autodeterminare externd, prin Lege organicd, nu contravine nici normelor internationale”
Hotararea Curtii Constitutionale nr. 35 din 21.12.1995 cu privire la constitutionalitatea articolului
1 alineatul (4) din Legea nr. 344-XIII din 23.12.1994 privind statutul juridic special al Gigauziei
(Gagauz-Yeri), Monitorul Oficial al Republicii Moldova nr. 2-3/35 din 11.01.1996.
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Limbile oficiale ale Gigauziei sunt limbile moldoveneascd, gagauza si rusd. Pe teri-
toriul Gagauziei este garantatd functionarea, alaturi de limbile oficiale, si a altor limbi.

Corespondenta cu autoritdtile administratiei publice ale Republicii Moldova,
cu intreprinderile, organizatiile si institutiile situate in afara teritoriului Gagauziei
se face in limba moldoveneascd si rusa.

In scopul garantirii dreptului la autoadministrare a gigduzilor art.6 stabileste
ca pamintul, subsolul, apele, regnul vegetal si cel animal, alte resurse naturale, bu-
nurile mobile si imobile, aflate pe teritoriul Gagduziei, sint proprietate a poporului
Republicii Moldova si constituie totodatd baza economicéd a Gégauziei; art.12 lit.
(i) prevede dreptul Adundrii populare, autoritatea reprezentativa a Gigauziei, de a
se adresa, in conditiile legii, Curtii Constitutionale a Republicii Moldova pentru a
anula actele normative ale autoritatilor legislative si executive ale Republicii Moldo-
va care lezeazd imputernicirile Gagauziei; art.27 stabileste cd legea nr. 344-XIII se
modificd si se completeaza cu votul a trei cincimi din deputatii alesi in Parlamentul
Republicii Moldova.

Autoritatea reprezentativa a Gagauziei este Adunarea Populard, investita cu drep-
tul de a adopta acte normative, in limitele competentei sale in urmétoarele domenii:

a) stiintd, culturd, invatamant;

b) gospodirie comunala si de locuinte, urbanistic;

c) ocrotire a sdndtatii, cultura fizica si sport;

d) activitate bugetar-financiara si fiscala locald;

e) economie si ecologie;

f) relatii de munca si asistentd sociala.

(3) In afard de aceasta, de competenta Adunirii Populare in:

a) solutionarea in conditiile legii a problemelor organizarii teritoriale a Gaga-
uziei, stabilirii si modificarii categoriei localitétilor, a hotarelor raioanelor,
oragelor si satelor, denumirilor lor;

b) participarea la promovarea politicii interne si externe a Republicii Moldova
in problemele care privesc interesele Gagauziei;

c) stabilirea modului de organizare si de activitate a autoritdtilor administrafi-
ei publice locale ale Gagauziei si a asociatiilor de cetéteni, cu exceptia partidelor
si altor organizatii social-politice;

d) fixarea, organizarea si efectuarea alegerilor de deputati in Adunarea Populara si
aprobarea componentei Comisiei Electorale Centrale pentru efectuarea alegerilor;
fixarea alegerilor in autorititile administratiei publice locale din Gigauzia;

e) efectuarea referendumului local in problemele ce tin de competenta Gagauziei;

f) aprobarea regulamentului privind simbolica Gagauziei;

g) stabilirea titlurilor de onoare si aprobarea distinctilor;

h) examinarea chestiunii si inaintarea in Parlamentul Republicii Moldova a
initiativei privind decretarea starii exceptionale pe teritoriul Gagauziei si in-
stituirea formei speciale de administrare, in acest caz, in interesul securitatii
si protectiei locuitorilor Gagauziei
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CATEGORIILE FILOSOFICE DE ESENTA, CONTINUT
SI FORMA iN TEORIA RASPUNDERII JURIDICE
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PHILOSOPHICAL CATEGORIES OF ESSENCE, CONTENT AND FORM IN THE THEORY OF LEGAL
RESPONSIBILITY

The structure of legal liability phenomenon problem is inherent of determination of it as a
complex legal phenomenon. The structure of legal liability phenomenon represents a system
of elements that complement wich other and not chaotic, for these reasons researching this
subject about structure involves a systemic approach.

The notions of essence, content and form are philosophical concepts. General Theory of Law
does not define, but it endorses the meaning which it gives philosophy.

In this paper we put in order to classify from diversity of features of legal liability phenomenon,
essence, content, and its internal structure.

Keywords: legal liability phenomenon, essence, content

Problema structurii fenomenului rdspunderii juridice este inerentd determindrii acesteia drept
un fenomen juridic complex. Structura fenomenului rdaspunderii juridice reprezintd un sistem
de elemente ce se completeaza si nicidecum haotic, tocmai din aceste considerente cercetarea
acestui subiect ce tine de structurd implicd o abordare sistemicd.

Notiunile de esentd, continut si formd sunt concepte filosofice. Teoria Generald a Dreptului
nu le defineste, ci si le insuseste in infelesul pe carele il dd filosofia.

In aceastd lucrare ne-am pus scopul de a clasifica, din diversitatea de trdsdturi a fenomenului
raspunderii juridice, esenta, confinutul si structura internd a acesteia.

Cuvinte cheie: raspundere juridicd, responsabilitate juridicd, structurd internd.

Problema structurii fenomenului rdspunderii juridice este inerentd determinarii
acesteia drept un fenomen juridic complex. Structura fenomenului raspunderii juridice
reprezintd un sistem de elemente ce se completeazi si nicidecum haotic, tocmai din
aceste considerente cercetarea acestui subiect ce fine de structura implica o abordare
sistemica.

Prin abordarea sistemicd a dreptului se are in vedere ca fenomenele social-
juridice, printre care si fenomenul raspunderii juridice, reprezintd un ansamblu
de sisteme, subsisteme si actiuni complexe, unitare, stabile si organizate, autore-
glate, conexate si integrate organic in mediul social-politic cu care se penetreaza
in mod reciproc, ceea ce permite integrarea lor ca a unor modele cibernetice
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susceptibile de modelare, in scopul perfectiondrii activitatilor legislative, exe-
cutive si judiciare'.

In aceasta lucrare ne-am pus scopul de a clasifica, din diversitatea de trisituri
a fenomenului raspunderii juridice, esenta, continutul si structura acestuia.

Astfel, la determinarea sistemului raspunderii juridice si a numérului de elemente
componente, cercetdtorii utilizeaza cele mai diverse criterii, fapt ce duce la ideea ca
o abordare metodologica primard ar putea fi, determinarea sistemului rdspunderii
juridice, drept ,,un set de elemente de aceiasi sau de naturd diversa intre care exista
conexiuni si care se semnifica in functie de raporturile conexe ce se caracterizeaza
prin particularitdti bine determinate, prin unitate, in acelasi timp, exprima prin
calitati integrale si functiile diversitagii“*.

Pana a trece direct la elucidarea structurii fenomenului raspunderii juridice,
vom incerca sa explicdm citeva notiuni, care sunt inerente oricirui fenomen juridic,
este vorba de categoriile filosofice de esenta, continut si forma.

Notiunile de esentd, continut si formd sunt concepte filosofice. Teoria Generala
a Dreptului nu le defineste, ci si le insuseste in intelesul pe carele il di filosofia.

Prin esentd, prof. Gh. Mihai intelege natura permanentd a unei entitdti care,
impreund cu alte entitdti care o poartd, constituie o clasd’.

Oricat de diferiti ar fi oamenii, sub aspectele sexului, rasei, nationalitatii, limbii,
credintei religioase, temperamentului st caracterului, fiecare din ei poartd o naturd
permanentd, o esentd numita om. Aceastd naturd permanentd inméinuncheazd un
numar de insusiri necesare; in absenta uneia nu e posibil sa fie om. O insusire din
esent{d — o insugire esentiald — este aceeasi la orice om. Astfel, insusirea rationalitatii
tine de esenfa umand. Oamenii, individuali, sunt mai mult sau mai putin inteligenti,
dar toti sunt fiinte rationale, sunt mai mult sau mai putin volitivi, dar toti sunt fiinte
volitive, sunt mai mult sau mai pufin afectivi, dar toti sunt dotati cu afectivitate. In
lumea nonumand nu existd vreun fel de entitate rationald-volitivi-afectiva.

Asadar, esenta este natura permanenta a entitatilor, in pofida schimbarilor lor
accidentale. Rationalitatea, volitivitatea si afectivitatea le poarta fiecare om, indiferent
de schimbdrile corporale, psihice, intelectuale care i se pot petrece in viata.

Sistemele de raspundere juridicd, in marea lor diversitate exprima dreptul, care,
component al fenomenului juridic-social, insusi este un fenomen social. Daca rds-
punderea juridica este un fenomen social, ca si alte fenomene sociale — raspunderea
morald, raspunderea religioasa, raspunderea cutumiara, toate luate impreund, formind
fenomenul raspunderii sociale, atunci impreuna cu acestea poarti si exprima aceiasi
esentd, naturd permanenta in pofida variabilitdtii sale. Cercetind ce este permanent
in cadrul fenomenului raspunderii sociale si regasind acest ,,ce“ si in cazul fenome-
nului raspunderii juridice, vom descoperi esenta.

1 D. Baltag. Teoria generala a dreptului. Chisindu: Tipografia Centrtald, 2010. p. 53.
2 1.A Kepumos. ®unocodckue mpobiems! mpasa. Mocksa, 1972. ¢.97.
3 Gh. Mihai. Teoria generala a dreptului. Bucuresti, 2008. p.31.
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Sfera notiunii de raspundere este foarte largd, intrucit — asa cum s-a remar-
cat — majoritatea actiunilor umane sint susceptibile sa genereze o forma sau alta
de raspundere, diferite norme de conduita contindnd caracter reglator prin care
societatea isi apdrd interesul sau general in mod cit mai complet, pe de o parte, iar
pe de alta il promoveazad. Astfel, privite in ansamblu, normele reprezintd mijloace
de organizare a actiunilor umane; intrucét individul uman are posibilitatea de a le
respecta dispozitiile sau nu, modul in care se poate realiza reglarea conduitei prin
intermediul acestora va dobandi sens pozitiv, de conformare, sau negativ, de conflict;
conduita negativa — prejudicierea patrimoniului altuia, crima, violul, traficul de
influentd etc. — este nesincronizare intre interesele generale ale societdtii — care,
oricum, prevaleazd — si interesele personale ale individului, materializate in actiu-
nea potrivnicd prescriptiilor normelor. Indiferent de atasamentul nostru individual
la interesele pe care le avem, interesele generale ale societatii concrete au prioritate
logica. Marea problema, perpetud, in fond, e detectarea si consfintirea in legi a acestor
interese generale de citre legislatorul viabil; numim viabil acel legislator care serveste
interesul general in chip real®.

Asadar, normele sociale instituie obligatii si sint obligatorii — morale, politice,
religioase, cutumiare — sunt forme prescriptive sub care identificim operatii de
identificare a comportamentului uman de citre comunitate.

Profesorul I. Craiovan, considera raspunderea juridica formd specificd a rés-
punderii sociale si enumera ,raspunderea politicd, morald, religioasd, culturala,
juridicd®. Raspunderea Guvernului poate fi aldturi de rdspunderea juridicé si una
politica, deci poate fi angajatd fard sa fi existat o incélcare a dispozitiilor dreptului
pozitiv. Nu putem trage la raspundere Guvernul minoritar liberal-democrat sau
opozitia comunist-socialistd pentru lipsd de patriotism, pentru ca patriotismul e
valoare morala legata de realitatea unei patrii pe care si unii si altii o resping; li-
beral-democratii incurajeazd numai promovoareea valorilor univesaliste, pe cind
coministii si socialistii — internationalismul.

Referitor la cele expuse anterior, A. Macintyre sublinia, ,in orice societate in
care guvernul nu exprima sau nu reprezintd comunitatea morala a cetétenilor, ci o
serie de organisme institutionale, care impun o unitate birocratici unei societati
fara consens moral, autentic natura raspunderii politice (obligatii politice) devine
sistematic neclara®.

Asadar, normele sociale instituie obligatii. Obligatia de a repara prejudiciu,
subinteles cu limpezime, cd e apreciat pozitiv, cel care indeplineste obligatia si dimpo-
trivd, negativ, cel care a incdlca. Deci, putem concluziona, ca in caz de neconcordantd
intre conduita individului si imperativul normelor interne raspunderea sociald, care
imbraca formele raspunderii juridice, morale, religioase etc.

4 Gh. Mihai. Fundamentele dreptului. Teoria raspunderii juridice. Vol. V. Bucuresti: C. H. Beck,
2006. p.63.

5 L Craiovan. Tratat elementar de teoria general a dreptului. Bucuresti, 2001. p.283.

6 A. Macintyre. Tratat de morald. Bucuresti, 1998. p.258.
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M. Eliescu in una din lucrérile sale mentiona, ,specificul raspunderii juridice
constd in aceea cd ea se referd la obligatia de a rdspunde pentru incalcarea normei
de drept, care constituie singurul temei al rdspunderii ...“".

De asemenea, E. Lupan sublinia, cd “... rdspunderea juridica implica obligatia
de a suporta o sanctiune juridicd.

Orice conduitd umana contrara cerintelor regulilor de convietuire si colaborare
primeste — intr-un fel sau altul — pecetea dezaprobirii sociale: nu-ti respecti parintii;
nu esti fidel credintei stramosilor; nu participi la treburile obstesti; furi; nu onorezi o
promisiune, nu restitui bunul imprumutat, refuzi limba comunitatii, agresezi in chip
gratuit; de fiecare fel de conduita intilnim altfel de dezaprobare concretd comunitara®.

In concluzie, notiunea de rispundere nu este specifica in exclusivitate dreptului
pozitiv, in mod obisnuit, indiferent de forma sub care se manifesta, ea are in substrat
o obligatie-datorie fundamentala de a respecta consecintele incélcdrii unor reguli de
conduita. Aceastd obligatie-datorie revine autorului faptei cu rezonantd sociald. Prin
urmare, a avea raspundere rezidd din a fi responsabil si daca sint responsabil atunci
sint raspunzator si voi fi fiind tras la raspundere din doua directii: dinspre mine
(datoria) si dinspre societate (obligatia). Constiinta mea morald este ,instanta“ care
ma trage la raspundere: ,,Ai ficut bine ce-ai facut? Ai fost cinstit? Vrei sd procedezi
onest?“ etc. Mai apare o instantd morala, amintitd mai sus: ,Gura lumii®, altfel nu-
mitd constiinta morald a comunitatii cdreia apartinem si de care nu putem declara
cd ne sinchisim zero, fira riscul de a fi respins definitiv de ea, cici dezaprobarea ei
nu e putin lucru, mentioneazd Gh. Mihai®.

Altfel spus, raspunderea juridica este obligatia de a raspunde pentru incilcarea
normei de drept, obligatia de a suporta o sanctiune juridica. Dacd asa stau lucru-
rile raspunderea juridica nu poate deriva din sanctiunea juridica. Pentru N. Popa;
M.C. Iremia si S. Cristea: ,,rdspunderea si sanctiunea apar ca doud fete ale aceluiasi
fenomen social. Sanctiunea, ca o conditie vitald a existentei in societate trebuie sa
restituie credinta zdruncinata de fapta antisociald“’.

Doctrinarii, in identificarea esentei fenomenului rdspunderii juridice, s-au preo-
cupat de definirea ei, astfel, incit aceasta s aibd vocatia universalititii. Intr-o aseme-
nea tentativa sensul ei este frecvent identificat in obligatia de a suporta consecingele
nerespectdrii dispozitiilor din normele de conduitd, obligatie ce constd in sanctiunea
ce-o substantializeazi.

Sujestive exeple intilnim la autorii italieni si francezi A. Levi afirma, ca fapta
ilicitd consta in neindeplinirea voluntard a unei prestatii, impuse de lege in ca-
drul unui raport juridic originar si cd raspunderea juridicd nu ar fi decit obligatia

7 M. Eliescu. Raspunderea civild delictuald. Bucuresti, 1972. p.5.

8 E. Lupan. Raspunderea civild.Cluj, 2003. p. 18-19.

9 Gh. Mihai. Op. cit., p. 64.

10 Gh. Mihai. Fundamentele dreptului. Teoria raspunderii juridice. Vol. V. Bucuresti: C.H. Beck,
2006. p. 64.

11 N. Popa, M.C. Iremia, S. Cristea. Teoria generala a dreptului.Bucuresti, 2005. p. 289.
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subiectului de a indeplini o indatorire, care inlocuieste o indatorire anterioard
neindeplinita'>

R. Savatier defineste raspunderea juridicé civild ca obligatia ce incumbé unei
persoane de a repara paguba cauzata alteia prin fapta sa, ori prin fapta persoanelor
sau luxcrurilor ce depind de ele®.

Aceastd conceptie si-a gisit reflectarea si in dreptul penal. Autorii din scoala
penald italiand, considerind cé raspunderea penald ar reprezenta obligatia de a su-
porta consecinta juridica a infractiunii, adica pedeapsa penala'.

Deci, revenind la notiunea de ,esenta“ a fenomenului raspunderii juridice,
putem evedentia natura permanenta a acestei entitati, obligatia de asuporta con-
secintele corespunzatoare de cétre cel vinovat, inclusiv prin utilizarea fortei de
constringere a statului in scopul respectarii ordinii de drept lezate. Impreuna cu
alte entitati, raspunderea morald, rdspunderea politica, raspunderea religioasa, ele
constituie o clasi, cea a raspunderii sociale. Si rdspunderea morali si raspunderea
cutumiara si raspundrea religioasd, poartd aceastd esentd, obligatia de a suporta
consecinfele incédlcarii unei norme sociale (morald, politica, religioasa), dar prin
»continut® fiecare este altceva.

Notiunile de continut si forma sint categorii filosofice aplicate in orice domeniu
al cunoasterii. Ansamblul insusirilor proprii prin care o entitate se deosebeste de
oricare alta constituie confinutul ei.

Continutul unei entitéti are o intindere si o mobilitate mai mare decit esenta.
Ansamblul caracteristicilor de manifestare a unei entitdti desemneaza forma sa.

In continuare, in baza entititii de rispundere juridica, vom vedea, care este
continutul si formele de organizare a acestui continut.

Referitor la notiunile de ,,esentd“ si ,,confinut® al fenomenului raspunderii juridice,
autoarea L. Barac precizeazi, ca raspunderea juridica nu este o simpla obligatie, dar
este un complex de drepturi si obligatii, iar prin raportul juridic de constringere se
faciliteaza intelegerea nu esentei, dar continutului raspunderii'.

Fiind un complex de drepturi si obligatii, care dupé pérerea autoarei ar fi con-
tinutul rdspunderii juridice, acest continut formeaza o institutie juridicd. Astfel,
autoarea ne spune, ca raspunderea juridicd (dupé continut) cuprinde ansamblul
normelor juridice, care vizeaza raporturile juridice ce se nasc in sfera activitatii
specifice, desfasurata de autoritétile publice, in temeiul legii, impotriva tuturor celor
care incalcd sau ignord ordinea de drept, in scopul asigurarii, respectarii si promo-
varii ordinii de drept si binelui public's.

La afirmatia expusd de L. Barac, autorul Gh. Mihai opineazd, si noi sus{inem

v

aceastd opinie, ca categoriei ,raspundere juridica“ nu-i corespunde dupa continut

12 A. Levi. Teoria generale del dirritto. Padova, 1968. p. 289.

13 R. Savatier. Traite de la responsabilite civile en droit francaise. Paris, 1939. p. 1.
14 R. Panain. Manuale di diritto penale. Torino, 1962. p. 698.

15 L. Barac. Rispunderea si sanctiunea juridicd. Bucuresti, 1997. p.40-41.

16 Ibidem. p. 41.
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o institutie juridicd, asa cum categoriei ,raspundere civild“ ii corespunde institutia
raspunderii civile; fiind categorie a Fundamentelor dreptului, ,,raspunderea juridica“
e meta-categorie in raport cu doctrinele de ramurd, numind-o noi raspundere de
drept, de pilda, raspunderea de drept international si raspunderea de drept fiscal
roman au aceleasi trdsdturi esentiale, care le fac sa fie rispundere de drept, precum
si trdsdturi specifice, de continut, care le desting".

Pentru a circumscrie confinutul raspunderii exista si alte opinii. Asa de exemplu,
M. Dvoracek si Gh. Lupu apeleaza la ideile de obligatie, garantie si imputabilitate;
raspunderea se declanseaza in momentul savérsirii unui fapt imputabil, deoarece
nu orice obligatie inseamna raspundere in consecinta ,riaspunderea juridicd este
un raport juridic special. Ea constd in obligatia de asuporta sanctiunea prevazutd
de lege ca urmare a comiterii unui fapt juridic imputabil. Aceastd obligatie, insa,
se incadreaza intr-un continut complex, completat de drepturile corespunzatoare,
conexe si corelative ei“!®.

Dacd ne intereseaza la ce anume se refera continutul fenomenului rdspunderii
juridice, atunci vom observa, ca el trimite la raporturile juridice intre autorii publici
abilitati sd tragd la raspundere si cei care au incalcat legea in vigoare (deci au incalcat
o dispozitie imperativd sau au depasit limitele permisiunii), in care primii, sint in-
vestiti cu dreptul sa sanctioneze, avind si obligatia sa o facd in limitele prevederilor
in vigoare, iar ultimii au obligatia sa execute sanctiunea si dreptul sa o implineascd
in limitele prevederilor in vigoare. Scopul realizdrii acestui continut ar fi normala
desfisurare a ordinii de drept®.

Principiul tragerii la raspundere juridicd, conform legilor juridice in vigoare este
universal, in R. Moldova, Romania, Franta, Italia, con{inutul normativ al tragerii
la raspundere difera spatio-temporal juridic, are o relativitate pozitiva impersonald
si de aceea criticabila®.

Intre temeiul raspunderii juridice, si temeiul tragerii la raspundere juridica
exista o diferenta legatd de continutul acestor termeni. Temeiul raspunderii juridice
este fapta juridicd, consecinta este acea prevazutd de legea in vigoare, iar confinutul
ei — un complex de drepturi si obligatii, rezultat din savirsirea faptei ilicite?; temeiul
tragerii la raspundere juridicd este fapta ilicitd, consecinta ei este sanctiunea negativa
aplicata faptuitorului direct sau indirect, confinutul ei este un complex de drepturi
si obligatii specifice raportului juridic care se constituie®.

Este de addugat ca rdspunderea juridica, dupé continutul si esenta ei, fiind specie
de raspundere sociald, poseda asemanari si deosebiri fatd de alte specii ale acesteia,
dar si primeste influienfe din partea lor. Raspunderea delictuald, de pilda, in fondul

17 Gh. Mihai. Op. cit., p. 78.

18 M. Dvoracek, Gh. Lupu. Teoria generala a dreptului. Iasi, 1996. p.309.
19 Ibidem.

20 Gh. Mihai. Op. cit., p. 86.

21 M. Costin. Raspunderea juridici in dreptul romanesc. Cluj, 1978. p. 27.
22 Gh. Mihai. Op. cit., p. 87.
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ei se raporteazd la morald, cici sub ideea de reparare tehnicd a unui drept se ascunde
si reinserierea subiectului in linia morala a lumii in care traieste. Or, aceasta reinscrie
luarea in seama a tuturor dimensiunilor ordinii sociale normative®.

Dupéd cum am mentiona, ansamblul caracteristicilor de manifestare a unei
entitati desemneaza forma sa. Forma presupune organizarea continutului sdu, struc-
turarea acestui continut. Reiesind din cele expuse in continuare vom explica, care
este structura fenomenului raspunderiii juridice.

In opinia noastri sistemul raspunderii juridice, la nivel de ramura (institutia
raspunderii juridice) reprezinta un cumul de subinstitutii si de norme juridice res-
pectarea cdrora asigurd ordinea de drept, iar aplicarea acestor norme in rezultatul
comiterii de ilegalitati, restabileste ordinea de drept, dar si pedepseste subiectul
vinovat, prevenind repetarea aceluiasi comportament.

In contextul studiului nostru interconexiunile dintre aceste elemente asigura
unitatea unui obiect concret. Literatura metodologicd speciala indicd asupra faptului
cd ,,structura unui obiect poate fi caracterizata prin trei elemente: cantitatea elemen-
telor ce-1 compun, ordonarea lor, precum si interdependenta dintre ele“**. Conform
opiniilor afirmate, institutia complexa a raspunderii juridice consta din doud sau
mai multe subinstitufii interconexe, iar acestea la randul lor constau din norme
juridice determinate. In asa fel se statueazi urmitoarea consecutivitate: institutie
complexd — subinstitutii — norme juridice ce reglementeaza rdspunderea juridica.
O atare divizare depinde de nivelul de generalizare a notiunii analizate. In asa fel, la
nivelul ramurii de drept, si nu la nivelul intregii rdspunderii juridice, subinstitutiile
separate ale raspunderii juridice apar in calitate de institutii ramurale. In dependent
de particularitatile institutiiei ramurale, aceasta pot consta din citeva subinstitutii
interdependente, constituind astiel o structurad complexa. O abordare mai traditionald
a delimitérii subinstitutiilor in cadrul institutiei rdspunderii juridice este prezentata
de apartenenta ramurald a acesteia. Corespunzitor se delimiteaza urmatoarele forme
ale raspunderii juridice: civild, penald, administrativa, financiara, constitutionald,
de dreptul muncii (care include pe cea disciplinari si patrimoniald), procesual-
penald, procesual-civild, executional-penala etc. Forma rdspunderii juridice nu se
identifica cu institutia raspunderii juridice. Uneori o forma distincta a rdspunderii
poate coincide cu institutia juridica corespunzatoare, alteori — nu. Ideea este cd la
baza delimitérii institutiilor ramurale ale raspunderii juridice stau aceleasi semne
care caracterizeazd orice institutie juridici — conditionarea de raporturi sociale,
un cumul de norme juridice interconexe, existenta principiilor generale, premisele
integratoare (originare), obiectul, metoda etc.

Cu totul diferite sint criteriile luate in consideratie la determinarea formelor
raspunderii juridice, uneori ele chiar au un caracter ocazional. In rezultat obfinem

23 Ibidem. p. 90.
24 ]1. JIunuuckuit. CTPYKTypa MHCTUTYTA IOPUANYECKOil oTBeTCTBeHHOCTH. http://edu.tltsu.ru/
sites/sites_ content /site1238/html/media71251/Lipinsky.pdf (accesat 08.04.2015.)
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o constructie de formd care nu are nimic in comun cu evidentierea obiectiva a insti-
tutiilor de drept corespunzitoare. Spre exemplu daci ne bazim pe componenta unui
segment concret de subiecte ce incalca norma juridica, se evidentiazd raspunderea
persoanelor cu functii de raspundere, a cetétenilor, a strainilor, persoanelor fizice
si juridice etc. Daca examindm rdspunderea persoanelor cu functii de rdspunde-
re, putem deduce posibilitatea atragerii lor la raspundere penald, administrativa,
constitutionald, civild. In opinia multor autori, anume aceasta va reprezenta una
din subinstitutiile raspunderii juridice, care reprezintd un element de structura a
institutiei laspunderii juridice. Paralel, aceste forme posedd principii generale dar si
specifice, se poate, insd, determina diferentiere in ceea ce priveste metoda si obiectul
reglementarii juridice. Principalul, insa, consta in faptul cd in cazul unor asemenea
aborddri unele subinstitutii ramurale integre se divid in parti componente®.

O.A. Kojevnikov vine cu o structurd foarte specifica a raspunderii juridice.
Acesta sustine céd: ,Raspunderea juridica in calitate de subsistem al sistemului de
drept are o structurd strict stabilitd. Rdspunderea juridicd determinata de statutul
juridic al subiectului de drept se realizeazd prin intermediul a doua forme: pozitiva
si negativd. Raspunderea pozitiva (responsabilitatea — n.n.) are o structura analo-
gicd cu cea a partii reglatorii al sistemului de drept, adicd pot fi identificate atitea
forme de raspundere pozitiva (responsabilitate) cate ramuri independente de drept
existd in cadrul sistemului de drept. In ceea ce priveste raspunderea negativa (ris-
punderea juridica propriu-zisd) structura acesteia depinde direct de gravitatea faptei
ilicite, nivelul de constringere al statului, caracterul limitarilor impuse si specificul
obiectului protejat prin lege asupra cédruia s-a atentat prin comiterea faptei ilicite?.

De asemenea, normele-principii si normele-definitii trebuie evidentiate in calitate
de componente separate ale instimtiei rdspunderii juridice. Acestea au rolul unor
factori de consolidare care asigura unitatea sistemica a institutiei raspunderii juridice
si ocupa un loc special in cadrul sistemului existent intrucit nu reprezintd norme
de comportament, ci actioneaza la un alt nivel. Daca e sd ne referim la normele ce
reglementeazd principiile raspunderii juridice, putem mentiona ca ele determina
specificul functionarii raspunderii juridice, actioneazd asupra vointei legiuitorului si
a celor ce aplica legea, dar si asigurd in acelasi timp uniformitatea in sfera de aplicare
a dreptului. Concomitent, insdsi principiile raspunderii juridice formeaza un sistem
complicat intrucat nu actioneaza individual, ci, in complex, completandu-se reciproc,
iar in multe cazuri incélcarea unui principiu va insemna incalcarea concomitenta
si a altor principii.

Astfel, principiile rdspunderii juridice, intrand in structura acestei institutii,
formeazd un sistem director complex. Ele in felul lor directioneaza actiunea normelor
— reguli de comportament. Daca ar fi s& mergem pe logica coraportului dintre parte

25 Ibidem. p. 3.
26 O. A. KoxxeBHukos. IOpuandeckas oTBeTCTBEHHOCTD B cucTeMe mpasa. Tombarrty, 2003. c.
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si intreg si sa finem cont de faptul cd principiile se regasesc in interiorul sistemului,
atunci putem afirma ci ele reprezinta elemente separate ce constituie un subsistem
in cadrul sistemului institutiei raspunderii juridice. Cu toate acestea rolul de sub-
sistem director revine cumulului existent de principii si nu doar unui principiu al
raspunderii juridice in parte.

Doctrina juridicd cunoaste multiple principii ale raspunderii juridice, noi insd
nu ne vom concentra atentia asupra unei liste anume intrucat nu acesta este scopul
lucrérii noastre, dar vom mentiona cd ne raliem la pozitia grupului de cercetatori
care considerd cd raspunderea juridicd se fundamenteaza pe urmatoarele principii:
echitatii, legalitdtii, inevitabilita{ii, umanismului, individualizérii pedepsei si vino-
vatiei comiterii faptei.

Unele principii sint comune intrucat isi exercitd actiunea asupra intregului sistem
al raspunderii juridice si concomitent caracterizeaza institutia raspunderii juridice in
ansamblu, altele sint caracteristice pentru anumite forme ale raspunderii juridice, iar
a treia categorie caracterizeaza o forma specifica sau modalitati a rdspunderii juridice.
Echitatea, umanismul, inevitabilitatea, legalitatea sint principii comune (generale) ale
raspunderii juridice. Asa cum vinovatia nu este obligatorie pentru rdspunderea civila,
acest principiu va fi atribuit celei de-a doua categorii — principii comune unor ramuri
de drept. Iar lista principiilor specifice ale raspunderii juridice este destul de lunga.
Pentru dreptul executional penal este specificd proportionalitatea dintre masurile
de constrangere si a celor de recompensa; pentru raspunderea juridica civild este
specifica repararea integrald a daunei, cea penald este caracterizata si de principiul
umanismului etc. Insasi sistemul principiilor are o structurd complexa. In calitate
de sistem ea se manifestd la nivelul institutiei raspunderii juridice in integru, iar ca
subsistem la nivelul unor forme ramurale ale raspunderii juridice luate in parte. Dacé
e sa ne referim la alt nivel de generalizare (nivelul de institutii ramurale ale raspun-
derii juridice), atunci acestea pot fi examinate si in calitate de sistem independent.

Astfel, sistemul raspunderii juridice — reprezintd un cumul de subinstitutii ale
raspunderii juridice dar si norme juridice care sint interconexe, interdependente si
care interactioneaza intre ele, respectarea cirora asigurd ordinea de drept, iar apli-
carea lor la comiterea unei ilegalitdti restabileste aceastd ordine, dar si pedepseste
persoana ce a comis fapta si impiedica comiterea repetata de cétre aceeasi persoand
a aceleiasi fapte ilicite.

Fenomenul raspunderii juridice se caracterizeaza printr-o structurd complexa,
care ni se infifiseazd ca un sistem determinat ale cdrui elemente sint reprezentate
de subinstitutiile si normele rispunderii juridice. In calitate de subsisteme indepen-
dente ale institutiei raspunderii juridice avem: normele-definitii, normele-obiective,
normele-principii, normele-sarcini. Instituia ramurald a raspunderii juridice poate
include mai multe subinstitutii, poate prezenta o structura complexd datd anume de
multitudinea de subinstitutii incluse.

In concluzie dorim si afirmidm, ci esenta si continutul tuturor fenomenelor
juridice, printre care si raspunderea juridici — ar trebui s-o gasim in conceptul
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ontologic ,,Drept®. Cat priveste raspunderea juridica, ea pare sa fie tema centrald a
oricérei exegeze asupra dreptului pozitiv. Rdspunderea derivd din responsabilitate,
raspunderea juridica e consecinta savarsirii responsabile a unei fapte juridice, tragerea
la raspundere juridica e urmarea savarsirii cu raspundere a unei fapte ilicite, adicd
a incélcarii unei dispozitii legale.

Nu putem dovedi cd rdspunderea juridica ar fi sistem, in intelesul clasic al fe-
nomenului, catd vreme nu avem deslusit raportul dintre responsabilitate si raspun-
dere, institutii si subinstitutii, principii si norme. Aceasta nu poate insemna decét,
cé raspunderea juridica este o categorie tehnicd si nu una conceptuald. Ea este o
constructie al fiecdrui legiuitor, cu ratiunile lui politico-justificatoare.
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Through this study we tend that, based on the investigation of historical documents, legislative
acts and accessible works of previous authors, to reflect the historical process of elaboration
by ancient thinkers of the general principles of the doctrine of natural law, their development
by personalities. philosophy of law in European states in the sixteenth and nineteenth centu-
ries, their spread in Moldova through philosophical and political and legal literature. Special
attention is paid to the reception of ideas of the doctrine of natural law by thinkers in the
Principality and their reflection in their own works. The study also examines the procedures
that were used to block promotion by researchers, teachers, writers, etc. of the conceptions
of the doctrine of natural law both by the Russian tsarism in Bessarabia of the years 1812-
1917, and by the totalitarian Soviet regime in the Moldavian RASS (1924-1940) and in the
Moldavian SSR (1940-1990).

Keywords: philosophy, doctrines, legal norms, natural law, thinkers, legal norms, opinions.

Prin studiul de fatd noi tindem ca, in baza investigdrii documentelor istorice, a unor acte
legislative si a lucrdrilor accesibile ale autorilor precedenti, sd reflectdm procesul istoric de
elaborare de cdtre cugetdtorii antici a principiilor generale ale doctrinei dreptului natural, a
dezvoltdrii acestora de cdtre personalitdtile filosofiei dreptului din statele europene in secolele
XVI-XIX, a rdspandirii lor in Tara Moldovei prin intermediul literaturii filozofice si politi-
co-juridice. O atentie speciald este acordatd receptdrii ideilor doctrinei dreptului natural de
cdtre ganditorii din Principat si reflectarea lor in lucrdrile proprii. In studiu de asemenea sunt
examinate procedeele care au fost utilizate pentru a bloca promovarea de cdtre cercetdtori,
profesori, scriitori etc. a conceptiilor doctrinei dreptului natural atdt de cdtre tarismul rus
in Basarabia anilor 1812-1917, cdt si de regimul totalitar sovietic in RASS Moldoveneascd
(1924-1940) si in RSS Moldoveneascd (1940-1990).

Cuvinte-cheie: filozofie, doctrine, norme juridice, drept natural, cugetdtori, norme juridice, opinii.

Dreptul natural (jus naturale) reprezintd doctrina politico-juridicd despre un
drept ideal, independent de stat, care ar decurge din ratiune si din ,natura® uma-
nd. Potrivit conceptiei prof. Ion Dobrinescu, dreptul natural pe parcurs de circa
doud mii de ani ,,comportd semnificatii mult prea variate de la un ganditor la altul,
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nefiind incé suficient de clar la ce anume substanta se raporteazi el, la cea divina,

«j

supranaturald, ideald, rationala etc.”
Din istoria doctrinei dreptului natural

Anumite idei ale doctrinei dreptului natural au fost enuntate incé in antichitate de
cétre Socrate (470—399), Platon (427—347), Aristotel (384—322) si alti jurisconsultii
romani considerau dreptul natural ca pe un drept, pe care natura l-ar fi dat tuturor.
Omul de stat si filozoful Cicero (106—43), explicdnd esenta dreptului natural in
lucrarea sa ,,De Republica (III, 17)%, scria: ,Este o lege adevdratd, dreaptd ratiune,
conformd cu natura, raspanditd in toti, constantd, eternd. Aceastd lege nu este permis
sd fie abrogatd si nici nu se poate deroga de la ea. Nici nu este alta la Roma, alta la
Atena, alta acuma, alta mai tarziu, ci o singurd lege si eternd, si neschimbdtoare va
cdrmui pe toti oamenii si in toate timpurile“.?

Renumitul jurisconsult roman Domitius Ulpianus (circa 170-228) considera,
cé dreptul natural era propriu tuturor fiintelor de pe paAmént. Formuland definitia
acestui drept, el scria: ,,Dreptul natural (jus naturale) este acela pe care natura I-a
insuflat tuturor vietuitoarelor: cdci acest drept este propriu nu numai neamului ome-
nesc, dar si tuturor animalelor, care se nasc pe pdmdant si in mare, si pdsdrilor; el se
referd la cdsdtoria barbatului cu femeia...,nasterea copiilor si educarea acestora...“?

Cea mai larga raspandire si influenta doctrina dreptului natural a obtinut-o in
perioada pregatirii si efectudrii revolutiilor burgheze in statele civilizate ale Euro-
pei. Conceptul ei a fost dezvoltat si aprofundat in scrierile ganditorilor cu renume
mondial: Grotius (1583—1645), Spinoza (1632—1677), Pufendorf (1632—1694), Locke
(1632—1704), Montesquieu (1689—1755), Rousseau (1712—1778), Diderot (1713- 1784),
Kant (1724—1804), Radiscev (1749—1802) si altii.

Doctrina dreptului natural a fost elaborata si expusd pe larg in lucrarea juris-
tului olandez Hugo Grotius ,,De jure belli et pacis“ (Despre dreptul razboiului si al
pécii) editata in 1625. Conform viziunii acestuia, ,,dreptul natural constd in reguli
ale dreptei ratiuni, care aratd cd o actiune este din punct de vedere moral corectd
sau incorectd, dupd cum corespunde sau nu cu insdsi natura rationald si cd in mod
statornic asemenea actiuni sunt prescrise sau oprite de creatorul naturii, Dumnezeu®.*
El concretiza cé ,dreptul natural nu se preocupd numai de lucrurile ce nu depind de
vointa omului, ci are ca obiect si multe lucruri care sunt urmarea unui act al vointei
omenesti‘.

1 Dobrinescu Ion. Dreptatea si valorile culturii. Bucuresti: Editura Academiei Romane, 1992,
p. 41-42.

2 Popa Nicolae. Teoria generala a dreptului. Bucuresti: Actami, 1992, p. 55.

3 Jurectnl IOcTuHMana. Mocksa: Hayka, 1984, c. 23.

4 Grotius H. Despre dreptul razboiului si al pécii. Bucuresti: Editura Stiintificé si Enciclopedici,
1968, p. 109.

5 Ibidem.
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H. Grotius considera dreptul natural drept o totalitate de principii pe care
ratiunea le dicteazd pentru satisfacerea inclinirii naturale a omului pentru viata
sociald. In calitate de principii ale acestui drept cugetitorul olandez mentiona ur-
métoarele: 1. Aliendi abstinentia (respectarea a tot ce este al altuia); 2. Promissorum
implendorum obligatio (respectarea angajamentelor); 3. Damni culpa dati reparatio
(repararea pagubelor pricinuite altora); 4. Poenae inter homines meritum (pedeapsa
echitabila).®

Aportul lui Grotius in dezvoltarea doctrinei dreptului natural a fost inalt apre-
ciata de posteritate. M. Prélot si J. Lescuyer mentionau ca dreptul natural modern,
gratie lui Grotius, a inlocuit actiunea si vointa transcedentald a lui Dumnezeu de
la ordinea imanentd spre natura umand.” Hegel in ,Prelegeri de istoria filozofiei®
observa cd tratatul ginditorului olandez ,,De jure belli et pacis” exercitase pe timpuri
»cea mai mare influentd“ asupra mentalitatii multor generatii de juristi si filozofi.®
Cercetatorii din secolul XX il considerau pe Grotius drept fondator® si cel mai de
vaza reprezentant al doctrinei dreptului natural.'” M. Djuvara scria, cd punand bazele
conceptiei scolii dreptului natural si facandu-i aplicatiile la dreptul gintilor, Grotius
a fost ,,adevdratul intemeietor al scolii dreptului natural“."

Filozoful francez Ch. Montesquieu in tratatul sdu , Despre spiritul legilor” sub-
linia, cd tuturor legilor societatii“le premerg cele ale naturii, numite asfel pentru cd
ele derivd numai din structura noastrd“."?

Prin viziunea doctrinei dreptului natural gdnditorul formula si definitia legilor:
»Legile, in intelesul cel mai larg, sunt raporturile necesare care derivd din natura
lucrurilor si in acest sens, tot ce existd are legile sale: Divinitatea are legile sale, lu-
mea materiald are legile sale, substantele spirituale superioare omului au legile lor,
animalele au legile lor, omul are legile sale®?

Cercetatorii au constatat cd principiile doctrinei dreptului natural au influentat
considerabil evolutia legislatiei si jurisprudentei in mai multe state europene. Este
o deductie corectd, deoarece deja actele legislative ale Marii Revolutii Franceze au
fost puternic influentate de principiile doctrinei dreptului natural. Astfel ,,Declaratia
drepturilor omului si cetdteanului“ din 26 august 1789 din primele ei rdnduri stipula:
»Reprezentantii poporului francez, constituiti in Adunare Nationald... au hotdrat sd

6 Popa Nicolae. Op. cit., p. 30.
Prélot Marcel, Lescuyer Georges. Histoire des idées politiques. Paris: Dalez, 1975, p. 378.

N

8 Apud: Voiculescu Marin. Istoria doctrinelor politice. Bucuresti: Editura Hyperion, 1991, p.
79.

9 Bompuras Coserckas Junuxionenus (In continuare BCI). 3-e usxn. Tom 7. Mocksa: M37-Bo
«CoBeTckast JHUUKIONERus», 1972, ¢. 356; ®nmocodcKmil SHIMKIONERMYECKIIT C/IOBAPb.
Mocksa: V3p-Bo «CoBerckas DHIMK/IONeqnsa», 1983, c. 129.

10 Voiculescu Marin. Op. cit., p. 79.

11 Djuvara Mircea. Teoria generald a dreptului. Bucuresti: Editura ALL, 1995, p. 329.

12 Montesquieu Ch. Despre spiritul legilor. VoL.I. Bucuresti: Editura Stiintificd, 1964, p. 14.

13 Ibidem, p. 11.
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expund intr-o declaratie solemnd, drepturile naturale, inalienabile si sfinte ale omului®!*
Principiile doctrinei dreptului natural au influentat nemijlocit si continutul unor
articole din Declaratia anului 1789.

De exemplu, art. 1 stabilea: ,,Oamenii se nasc liberi si egali in drepturi. Deosebirile
sociale nu pot sd se intemeieze decdt pe criterii impdrtdsite de toti“."

La randul sau art. 2 stipula: ,,Scopul oricdrei asocieri politice este pdstrarea drep-
turilor naturale si imprescriptibile ale omului. Aceste drepturi sunt libertatea, propri-
etatea, siguranta si rezistenta la oprimare®.'®

Profesorul N. Popa considera ca legiuitorii Revolutiei franceze au fost ,,puternic
condusi de ideile Dreptului natural“"” Argumentand teza expusd, dansul sublinia ca
alcatuitorii ,,de Cod Civil“ al comisiunii din anul VIIT in mod direct s-au ghidat de
unele principii fundamentale ale acelei doctrine: ,Existd un drept universal, imuabil,
izvor al tuturor legilor pozitive; el nu este decdt ratiunea naturald, intrucdt aceasta
guverneazd pe toti oamenii“.'® Ideile doctrinei dreptului natural au influentat consi-
derabil si legislatia Imperiului Austriac, indeosebi continutul Codului Civil adoptat
la Viena in 1811.” Academicianul ceh V. Vanecek, la opinia cdruia revenim si de
data aceasta, mentiona ca aceste idei in Cehia secolului al XVTIII-lea au servit drept
port-drapel pentru burghezia locala.?

Definitia dreptului natural, dupa cum s-a constatat de atatea ori, n-a cunoscut o
evolitie substantiald din secolul al XVII-lea si pdna in prima jumatate a secolului al
XIX-lea. Elocvent in aceastd privinta este faptul cd avocatul curtii regale din Paris J.
Bousquet definea in anul 1847 dreptul natural astfel: , Le droit naturel est 'ensemble
des régles que Dieu a gravées dans les coeurs des hommes, et que la raison révéte“?

Raspdndirea ideilor doctrinei dreptului natural in Moldova
Primele informatii referitoare la ideile dreptului natural ganditorii Principa-

telor Romane le-au depistat din tratatele juristilor si filozofilor antici. In secolul
al XVIII-lea in tarile noastre patrund operele iluministilor din Europe de Vest.

14 Declaratia drepturilor omului si cetiteanului din 26 august 1789. In: Constitutia Republicii
Franceze din 4 octombrie 1958. Nota introductiva, traducerea textelor si ingrijirea editiei de
Aurel Ciobanu-Dordea. Bucuresti: All Educational S.A., 1988, p. 39.

15 Ibidem.

16 Ibidem, p. 40.

17 Popa Nicolae. Op. cit., p. 31.

18 Ibidem.

19 Andea A. Cultura roméaneasca si filosofia Kantiniana in prima jumitate a secolului al XIX-
lea. In: Anuarul Institutului de Istorie si Arheologie Cluj-Napoca. Vol. XXII. Cluj- Napoca:
Editura Academiei R.S.Romania, 1979, p. 161-162.

20 Vanecek Vaclav. Vicropus rocymapcrsa u npasa Yexocnoakun. Mocksa: FOpuandeckas
nmTeparypa, 1981, c. 307.

21 Bousquet J. Nouveau dictionnaire de droit. Premiére partie. Paris: Charles Hingray, 1847, p.
776.
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O sursd importanta de propagare a ideilor doctrinei dreptului natural devenise
tratatul cugetdtorului olandez Hugo Grotius ,, Despre dreptul razboiului si al pdcii®.
In biblioteca domnitorului Constantin Mavrocordat, conform catalogului publicat
de N. Iorga, se afla opera ,,De jure belii et pacis®, editata la Amsterdam in 1720.%

Concepte ale teoriei dreptului natural intrezdrim in ,, Nakazul“ Ecaterinei a II-a
publicat in 1767. In art. 5 al acestuia se mentiona, ca legile cele mai adecvate naturii
sunt acelea, dispozitiile cdrora, prin continutul lor, corespund cel mai mult intereselor
popoarelor® Anumite idei ale doctrinei dreptului natural distingem in textele art.
405, 407, 410, 419, 422 etc. De exemplu, art.407 si 410 stipulau, cd dreptul natural
obligd pdrintii sd-si intretind si sd-si educe copiii®*

Iluministii rusi au tins sd abordeze mai amplu problema dreptului natural. A.N.
Radiscev in cartea sa ,,O cdldtorie de la Peterburg la Moscova®, publicata in 1790,
gasea de cuviinta ca dreptul natural inzestreazd oamenii cu aceeasi constitutie fizica
si cu aceleasi drepturi, ceea ce in viziunea ganditorului insemna cd oamenii trebuiau
sd fie egali intre dansii si sd nu fie supusi unii fatd de altii.

Evolutia ulterioard a ideilor doctrinei dreptului natural in Principatele Roméne
este facilitatd in mare masura de patrunderea si rdspandirea tratatelor adeptilor scolii
dreptului natural din tarile mai avansate ale Europei. Larga circulatie a acestora in
Valahia si Moldova a contribuit in mod deosebit la formarea conceptiilor politico-
juridice a mai multor ganditori romani.

Unii cercetdtori au constatat, cd la sfarsitul secolului al XVIII-lea biblioteca Mi-
tropoliei din Bucuresti era dotatd solid cu literaturd din domeniul dreptului natural,
inclusiv cu tratatul lui Pufendorf ,, Les droits de I’homme et des citoyens, tels qu’ils sont
présentés par la loi naturelle“. Numeroase scrieri ce aveau un caracter jusnaturalist
se gaseau in primele decenii ale secolului al XIX-lea in biblioteca familiei Rosetti-
Roznovanu de la mosia Stdnca de langéd Prut, inclusiv tratatele fundamentale ,De
jure belli et pacis®si ,, De jure naturae et gentium®. Cititorii din Principate prezentau
un deosebit interes pentru lucrarea , Despre spiritul legilor” a lui Montesquieu si
pentru scrierile luministului francez Didero, cét si pentru tratatele lui Voltaire,
D’Alambert s.a.%

22 Torga N. Pilda bunilor domni din trecut. In: Analele Academiei Romane. Tom. XXXVII.
Memoriile sectiei istorice, p. 120.

23 Instruction de sa Majesté impériale Catherine II pour la commission chargée du dresser le
projet d'un nouveau Code de loix. Spb: V3x-Bo Vimneparopckoit Akagemun Hayk Poccun,
1770, p. 5, 7.

24 Tbidem, p. 272-273.

25 Papmmes A. H. Vi36pannoe. Mocksa: V3i-Bo ,,IIpaBma«, 1988, c. 189.

26 Georgescu Vlad. Ideile politice si iluminismul in Principatele Romane. 1750-1831. Bucuresti:
Editura Academiei RS Roménia, 1972, p. 63; Georgescu V. Al. Contributii la studiul culturii
juridice romane in secolul al XVIII-lea. In: Anuarul Institutului de Istorie si Arheologie
»A.D.Xenopol”. Vol. IIL. Iasi, 1966, p. 219-222; Papacostea C. P. O biblioteca din Moldova la
inceputul secolului al XIX-lea. Biblioteca de la Stanca. In: Studii si cercetiri de bibliologie.
Vol. 5. Bucuresti, 1963, p. 215-217.
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La propagarea si incetatenirea ideilor doctrinei dreptului natural in randurile
populatiei Principatelor Roméane un aport considerabil i-a revenit traducerii si
publicérii in limba romana a unora dintre cirtile cu un evident continut jus-
naturalist. Astfel, mentiondm , Nakazul“ Ecaterinei a II-a, tradus si publicat la
Iasi, in 1773, din ordinul comandantului armatei tariste de pe frontul ruso-turc,
feldmaresalul Rumeantev. Cartea continea un mare numair de extrase din operele
luministilor din Europa de Vest. Din cele 655 de articole ale ,Nakazului“ peste
400 au fost preluate literalmente de cétre Ecaterina a II-a din tratatul lui Ch.
Montesquieu ,,Despre spiritul legilor” si din cartea lui Cesare Beccaria ,,Despre
infractiuni si pedepse“*’

Gratie textelor extrase din operele luministilor occidentali, , Nakazul“ reusise pe
timpuri sd-i creeze Ecaterinei a II-a autoritatea unei imparatese luminate, inducand
astfel in eroare opinia publicd europeand. Si nu ne mire faptul ca dupi editarea
»Nakazului, chiar si asemenea somitati ca Voltaire, Diderot, D’Alambert o considerau
pe stdpanitoarea Imperiului Rus , imparateasa intre filosofi si filosof intre impérati®.
Sub impresia celor publicate in statele vest-europene, Mitropolitul Moldovei Gavril
Calimach in predislovia sa la editia romaneasca a ,Nakazului“ constata: ,, Mintile
cele mai iuti a filosofilor celor din academiile Evropii ce cearcd in addnc tainele firii“
au elogiat tratatul Ecaterinei a II-a. In continuare Calimach nota: ,, Patriotii mei vor
numdra aceasta intre alte bune lucrdri a sldvirii tale cea mai intdi si mai covdrsitoare,
fiind bine incredintati cd de vor vietui supt aceste folositoare pravile intru starea cea
necldtitd a pronomiilor vechi, sd vor face foarte norociti la politiceasca impdrtdsire,
ca oamenii vacului celui indurit“*®

Editat in limbile latin, rusd, francezd si germana, ,, Nakazul“ si-a gasit o largd
raspandire in majoritatea statelor europene. La 11 martie 1770 la indicatia Ecaterinei
aIl-a, ,Nakazul“ a fost recomandat de comandantul armatei ruse stationate in Mol-
dova, dupa cum am mentionat mai sus, in calitate de indreptar pentru functionarii
aparatului de stat din Principat.”® Astfel, tarismul rus cu multé tenacitate infiltra
in constiinta cercurilor intelectuale europene ideea multdorita ca ei, rusii, au un
guvern luminat.

Realitatea, insd, era cu totul alta. Pe teritoriul imens al imperiului doar 57 de
exemplare ale , Nakazului“ au fost repartizate instantelor imperiale supreme de
stat. In documentele de insotire, in mod explicit se stipula, ca accesul la ,,Nakaz“
sa-] aiba doar functionarii superiori ai institutiilor respective. Altor categorii, in-
clusiv functionarilor inferiori, li se interzicea nu doar dreptul de a face extrase, ci
si accesul elementar la cartea respectivd. Prin decretul Senatului din 24 septembrie

27 Ipama [I. Hakas Exatepuns II n nomutuko-npasoBas mbicib Mongasun B koHne XVIII —
nagane XIX Bekos. In: Buletinul Academiei de Stiinte a RSS Moldovenesti. Seria stiintelor
sociale, 1986, nr.1, p. 35.

28 Berechet St. Istoria vechiului drept roménesc. I. Izvoarele; Iasi: Editura Goldner, 1933, p. 438.

29 Bezviconi Gh. Contributii la istoria relatiilor roméno-ruse. Bucuresti: Editura Stiintifici, 1962,
p- 152.
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1767 s-a interzis ca ,,Nakazul® sa fie distribuit cancelariilor guberniale, provinciale
si judetene.*

Un anumit aport la rdspandirea ideilor doctrinei dreptului natural in Moldova
l-a avut, probabil, si patrunderea cartii lui A. Radiscev ,,O cdldtorie de la Peterburg
la Moscova®. Conform opiniei cercetdtorului L. Svetlov, unul sau doua exemplare
ale lucrarii luministului rus au fost trimise de Ecaterina a II-a la Tasi unuia dintre
sfetnicii ei, comandantului armatei ruse de pe frontul de la Dunire, feldmaresalul
Potiomkin. In statul-major al comandantului niste persoane neidentificate au repro-
dus de pe cartea lui Radiscev un numar anumit de copii manuscrise. Unele dintre
acestea, conform documentelor istorice, s-au vaindut si la piata din Iasi.*

Pentru evolutia ideilor doctrinei dreptului natural in jurisprudenta Moldovei
un rol important I-a jucat la sfarsitul secolului al XVIII-lea-primele decenii ale celui
de al XIX-lea circulatia legislatiei cu caracter jusnaturalist a statelor vest-europene.
»Declaratia drepturilor omului si cetdteanului®, adoptatd de Adunarea Constituantd
a Frantei din 26 august 1789, care proclama libertatea, egalitatea in drepturi, pro-
prietatea individuald, rezistenta contra asupririi in calitate de drepturi naturale si
inalienabile ale omului,” devenisera cunoscuta in Moldova deja spre sfarsitul lunii
septembrie a aceluiasi an.*

O analiza profundd permite sa intrezarim introducerea unor concepte jusna-
turaliste din Codul Civil napoleonian din 1804 in legislatia si jurisprudenta Princi-
patului Moldova. Se fac resimtite si conceptele kantiene de drept natural, pitrunse
in Principate prin intermediul Codului penal austriac (tradus in limba romana si
publicat la Cernduti in 1807 cu titlul ,,Carte de pravild ce cuprinde legile asupra fap-
telor rdle si a calcdrilor grele de politie®, vol. I-11) si a Codului Civil Austriac (tradus si
publicat de asemenea in limba romana la Cernauti in 1812 si intitulat ,,Cartea legilor
pravililor de obste pdrgdresti pentru toate tdrile mostenitoare nemtesti a monarhiei
austriecesti “ in 3 volume.*

Aspecte ale doctrinei dreptului natural
in viziunea gdnditorilor Moldovei pdnd la 1812

Unii cercetatori din perioada interbelica considerau cd doctrina dreptului na-
tural a inceput sd fie abordatd de ganditorii romani abia in anii’ 60 ai secolului al

30 TlomHoe cobpanme 3akoHOB Poccuiickoit Vimmepun ¢ 1649 ropa (In continuare — IIC3PU).
Cobpanne 1. Tom 18. Caukr-Iletep6ypr: Tunorpadus II Otnenenns Co6cTBeHHOIL 910
VmnepaTopckoro Bemmuecrsa Kanuensapun, 1830, c. 348-349.

31 Csernos JI. A. H. Papuies u nonutudeckue npoueccel Konna XVIII Bexa. B: Vicropus
pyccxkoit punocoduu XVIII-XIX Bexos. Mocksa: Hayka, 1952, c. 39.

32 XpecroMarysi IO MCTOPMY TOCYAAPCTBA 1 ITpaBa 3apyOexHbIX cTpaH. Mocksa: IOpuanyeckas
nurepaTypa, 1984, c. 207-209.

33 Magazin istoric, 1976, nr. 12, p. 3.

34 Andea A, Op. cit., p. 161-162.
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XIX-lea.* Investigatiile efectuate de Vlad Georgescu, Valentin Al. Georgescu si de
alti cercetdtori in perioada postbelicd demonstreaza, ca unii ginditori roméani deja in
secolul al XVIII-lea erau familiarizati cu doctrina dreptului natural.’* Concludentd
in acest sens este lucrarea lui V. A. Georgescu ,,H. Grotius dans la culture juridique
roumaine au X VIII-e siecle®.”’

In legislatia medievala a Principatelor Romane nu intalnim expuneri si formu-
lari ale doctrinei dreptului natural. O analizd atentd ne permite sa depistdm, totusi,
anumite elemente ale acesteia in continutul normelor juridice ale unor coduri de
legi ale Moldovei si Valahiei, venite, consideram noi, prin intermediul colectiilor
de legi romano-bizantine. In spiritul principiilor jusnaturaliste ,aliendi abstinentia“
(respectarea a tot ce este al altuia) si ,damni culpa dati reparatio“ (repararea pagubelor
pricinuite altora) au fost formulate, sub influenta legislatiei romano-bizantine, mai
multe articole din ,,Cartea romdneascd de invitdturd de la pravilele impdrdtesti si de
la alte jiudeate®, promulgatd de domnitorul Vasile Lupu si publicata in limba romé4na
la Tasi in 1646. Art. 3 din pricina I in mod direct stipula: ,,Oreacine den plugari de va
intra in pamantul altuia de-1va ara sau | va si samdna si nu va fi intrebat pre stapanul
pamantului, dam invdtdtura ca sd nu ia nemica dentr-acel pamdnt, nici pentru munca
lui, nici pentru ardturd, nici din ro(a)da ce va face si necum alta, ce nici sdmdnta ce-au
aruncat acolea, nici aceaia ca si nu aibd voie sd o ia“* Alcatuitorii codului valah ,,In-
dreptarea legii“ din 1652 au expus literalmente clauza datd in art. 3 al capitolului 296.*

Secolul XVIII fixeazd incetétenirea doctrinei dreptului natural in Principatele
Roméne. Pretioase idei ale acesteia intdlnim in operele domnitorului si savantului
enciclopedist Dimitrie Cantemir. In lucrarea ,, Monarchiarum phizico examinatio®
(Examinarea naturald a monarhiilor) din 1714 el intrebuinta asemenea termeni ca
»lex naturae®, ,ordo naturalis et necesarius®, ,juxta propriam naturae norma“. Con-
form opiniei cercetétorilor, Cantemir considera ca ,ordinea neintreruptd a naturii“se
infaptuia dupd ,legea proprie a naturii“. In tratatele sale domnitorul-savant ajungea
la ideea existentei unui drept natural, a unui ansamblu de drepturi de care se bucura
oamenii si care nu pot fi incilcate.®’ In , Descrierea Moldovei“ autorul concluziona:

»Voia domnilor si dreptul firesc au avut putere ca si legile scrise“.*!

35 Sperantia E. Lectiuni de enciclopedie juridica cu o introducere istorica in filosofia dreptului.
Cluj: Editura Cartea Roméneasca, 1936, p. 251.

36 Georgescu Vlad. Op. cit., p. 63-64; Georgescu V. Al. Op.cit., p. 219-221.

37 Georgescu V. Al. H.Grotius dans la culture juridique roumaine au XVIII-e siécle. In: ,,Revue
roumaine d’ histoire”, 1969, nr. 2, p. 151.

38 Carte roméneasca de invititurd. 1646. Editie criticd. Bucuresti: Editura Academiei R. P.
Romania, 1961, p. 54.

39 Indreptarea legii. 1652. Bucuresti: Editura Academiei R. P. Romane, 1962, p.281.

40 Bédirdu D. Filosofia lui D. Cantemir. Bucuresti: Editura Academiei R. P. Roméne, 1964, p.
293; Georgescu Vlad. Op. cit., p. 82; Teodor P. Interferente iluministe europene. Cluj-Napoca:
Editura Academiei R. S. Roméne, 1984, p. 49-71.

41 Cantemir D. Descrierea Moldovei. Chisindu: Hyperion, 1992, p. 101.
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Sobornicescul hrisov din 1785 continea doar anumite tendinte de a reglementa
relatiile politico-juridice ale populatiei in spiritul ideilor docrinei dreptului natural.
In clauza ,,scopul la care privesc si razimd pravilele iaste ca sd sigurevsascd stdpanirea
fiestecdruia pe averea sa“’ intrezdrim influenta principiului jusnaturalist ,aliendi
abstinentia® (respectarea a tot ce-i al altuia). Concomitent in Hrisov se contineau cla-
uze care nu permiteau tiganilor eliberati din robie sd se cisdtoreasca cu moldovenii.
In acest mod se limita substantial libertatea oamenilor, adicd unul din principiile
fundamentale ale dreptului natural.

Evolutia ulterioard a ideilor doctrinei dreptului natural in jurisprudenta Prin-
cipatului i-a permis comisiei constituite de Obicinuita Obsteascd Adunare a Mol-
dovei si evidentieze la 1839 ingradirile enuntate. In anafora din 17 septembrie 1839
membrii comisiei Costache Bals, lancu Cantacuzino si Costache Sturza au raportat
domnitorului M. Sturza cd in textul Sobornicescului hrisov se contin ,,0arescare
cuvinte care au vddit contrarietate... cu insusi firestile dreptatii“.

Observam cd membrii comisiei nu au utilizat sintagma ,,dreptul natural®, ci
pe cea de ,firestile dreptdtii“, chintesenta fiind aceeasi. $i in alte tratate juridice si
acte legislative jurisconsultii romani din prima jumatate a secolului al XIX-lea au
intrebuintat termenii ,,drit firesc, ,legea ce fireascd®, ,drept naturalnic®, ,fireascd
dreptate®, ,,drept natural“. Prin aceastd gama de sintagme, conform opiniei prof.
Vlad Georgescu, carturarii romani intelegeau ,,un ansamblu de calitdti si drepturi
pe care le are persoana umand, care-i sunt implicite si inndscute si pe care nimeni nu
are dreptul sd le incalce®**

Comparativ cu Sobornicescul hrisov din 1785, proiectul de reforma statala ,,Plan sau
o formd de obldduire republicand“* continea mai multe elemente ale doctrinei dreptului
natural. Deja in preambulul proiectului autorul milita pentru constituirea republicii
aristo-democratice, mentionind ci aceastd forma de orinduire statald ar contribui la
»ordnduiala cea cuviincioasd pentru fericirea unui loc”:*® Novatoare pentru Principatele
Romane era dispozitia care prevedea ca deputatii Divanului alesi de populatia republicii,
sd reprezinte ,,icoana unui norod deplin slobod“.*” Cu principiile jusnaturaliste concorda

42 Sobornicescul hrisov. 1785, 1835, 1839. Editie critica. Bucuresti: Editura Academiei R. P.
Romane, 1958, p. 20.

43 Ibidem, p. 10, 11, 28, 58, 59.

44 Georgescu Vlad. Op. cit., p. 82.

45 Referitor la data elaborarii si la numele autorului proiectului in literatura istorica sunt expuse mai
multe opinii. Vezi: Vartosu E. Napoleon Bonaparte si proiectul unei ,,republici aristodemocratiesti”
in Moldova. Bucuresti, 1947, p. 41; Sotropa V. Proiectele de constitutie, programele de reforme
si petitiile de drepturi din térile roméne in secolul al XVIII-lea si prima jumatate a secolului al
XIX-lea. Bucuresti: Editura R.S. Romane, 1976, p. 41-44 ; Ciubotaru I. C., Ursu N. A. Un proiect
romanesc de republici din secolul XVIIL. In: Anuarul Institutului de Istorie si Arheologie ,,A.
D. Xenopol«. XXIV. Iasi: Editura Academiei R.S. Roméne, 1987, p. 181-196.

46 Gandirea social-politicd antimonarhica si republicana din Romania. Bucuresti: Editura Stiintifica
si Enciclopedici, 1979, p. 65.

47 Ibidem, p. 66.
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clauza ce prevedea reeducarea infractorului, ,desteptand ochii gresitului, cdci cugetul sdu
insusgi il va bate.*® Pentru autorul lucrérii sus-mentionate, calitatea de locuitor liber al
republicii decurgea ,,din starea sa cea fireascd si politica a fiecdrui cetdtean”*

In primele decenii ale secolului XIX eminentul pravilist roman Andronache
Donici (1760—1829) a contribuit substantial la incetatenirea principiilor docrinei
dreptului natural in jurisprudenta Tarii Moldovei. Bazandu-se pe conceptul jusna-
turalist despre drept al renumitului om de stat si jurisconsult roman Cicero, Donici
considera cd ,adevdrata pravild iaste dreapta cunostintd carea iaste infiintatd la toti
oamenii, adecd mustrarea cugetului. Aceaia porunceste a face binele, aceaia indeamnd
spre a nu vitdma pre nimenea, aceaia sfatuieste spre a da lucrul strein celuia ce i se
cuvine, aceaia povdtuiaste spre a face alegerea dreptdtii din strambdtate“>® Autorul
colectiei de legi ,Adunare cuprinzdtoare in scurt din cdrtile impdrdtestilor pravile...“
afirma cd , dreapta cunostintd...iaste omului daruitd de la Dumnezeu“>' Impulsionat
de acest concept, jusnaturalist in esentd, ginditorul mentiona ca nu poate cineva
alcatui pravild impotriva dreptei cunostinte ,,Nici o pravild nu poate sd intdreascd
ceaia ce iaste impotriva firii locuitorilor si impotriva dreptii judecdti“™

Prin prisma ideilor doctrinei dreptului natural pravilistul explica provenienta
actelor legislative, considerdnd cé ,,pravilele dintru inceput nu s-au alcdtuit intr-alt
chip, decat dupa fireastile si dupa obsteastile dreptati a neamurilor...“> La randul
ei, fireasca dreptate, conform viziunii cugetatorului, era proprie atat oamenilor, cat
si animalelor si pasarilor. “..Fireasca dreptate, scria Donici, iaste care nu numai
omului ci si pdsdrilor cerului si dobitoacelor iaste infiitatd din fire“>*4

Vastul complex al relatiilor dinte oameni Donici tindea sd-1 explice prin in-
termediul principiilor jusnaturaliste. Astfel, analizdnd suportul relatiilor familiale,
el conchidea: “..Fireasca dreptate iaste precum am zice: casatoria cea legiuita intre
bérbat si femeie, spre cistigare de sotie si de fii mostenitori, sprijinitori la slabiciunea
batranetelor lor.*

Relatiile de proprietate in societate pravilistul roman, la fel ca si iluministii din
alte tari europene, le deducea din conceptele doctrinei dreptului natural. , Fireas-
ca dreptate iaste ca fiestecare om sd fie stapdn casii sale, averii sale si acelor deplin
cdstigate prin dreptate...; omul sd fie slobod a face cu lucrul ce iaste drept al sdu, ceaia
ce va voi, dupd a sa pldcere, insd fard a se abate din ceale ce sant oprite prin poruncd
in epicratia patriei sale“>®

48 Ibidem, p. 67.

49 Ibidem, p. 70.

50 Manualul juridic al lui Andronache Donici. Editie criticd. Bucuresti: Editura Academiei R .P.
Romania, 1959, p. 17.

51 Ibidem.

52 Ibidem, p. 28.

53 Ibidem, p. 20.

54 Ibidem.

55 Ibidem.

56 Ibidem, p. 20-21.
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Doctrina dreptului natural in operele ginditorilor
Principatului Moldova din anii 1812—1859

Dupa divizarea Térii Moldovei in 1812 evolutia ideilor dreptului natural a urmat
cai diferite. In teritoriul de la asfintit de Prut, adica in Principat, ideile jusnatura-
liste treptat si-au largit aria de influenta. Pentru facilitarea procesului de elaborare
a unui cod oficial de legi, in 1813 a fost invitat la Iasi Christian Flechtenmacher,
jurisconsult brasovean, ce studiase fulosofia si dreptul la Universitatea din Viena. El
era unul dintre discipolii prof. Franz Zeiller, sub indrumarea caruia invétase dreptul
natural kantian.”” Urmatorul pas a fost facut de Academia Domneascé din Iasi, care,
pe langa cursul de lectii in materia dreptului predat de prof. Ananie Cuzanos, din
1816 a instituit un curs special despre dreptul natural citit de profesorul luminist
Dimitrie Gobdela.*®

Activitatea unor promotori consecventi ai principiului dreptului natural (inclusiv
Andronache Donici si Christian Flechtenmacher) in comisia ce a elaborat Codul
Calimach a influentat pozitiv continutul unor norme juridice ale operei legislative
promulgate in 1817. Astfel, Ne 26 in spiritul clasic jusnaturalist dispunea: ,, Tot omul
are drituri firesti, care cu desdvdrsire se inteleg prin povdtuirea mintii cuvdntdtoare™
O altd clauza a Codului Calimach stabilea: ,Toate cele potrivite cu driturile firesti a
omului, dupd iurudica persumtie se socotesc temelnice, pand cdnd nu se dovedeste le-
giuita inmdrginire a acestor drituiri“*® Dispozitia Ne 10 prevedea aplicarea principiilor
dreptului natural in cazurile insufucientei normelor juridice din codurile oficiale de
legi. ,, De vor lipsi si mijloacele aceste, ce prin paragraful de sus s-au ardtat, atuncea se
cerceteazd pricina cu cersutd scumpdtate si luare aminte intru toate imprejurdrile si apoi
se hotardste dupd printipiile dritului firesc** Codul Calimach, conform investigatiilor
cercetitorului Avram Andea, se prezintd ,intr-o mare mdasura, ca o incercare reusitd
de codificare a dreptului pozitiv pe baza principiilor dreptului natural kantian %%

Si alte personalitati ale Tarii Moldovei au abordat problemele dreptului natu-
ral. Jordache Rosetti-Roznovanu scria despre ,les facultés inhérentes de I’ homme*
si considera drept un atentat la adresa lor faptul de a le supune arbitrariului puterii
civile.®* Un autor necunoscut in ,Precuvdntare®la o lucrare ramasa in manuscris,
»Istoria Patriei, carea cuprindea pe scurt istoria Daciei si istoria Moldovei, pand la
anul 1607¢, scria: ,,Fireasca plecare este sdditd in duhul fiecdrui neam de a tinti si a
pasi cdtrd culturd si fericire®.

57 Andea A. Op. cit., p. 161, 165-166.

58 Levit E. D. File vechi, necunoscute... Chisinau: Stiinta, 1981, p.71.

59 Codul Calimach. Editie criticd.Bucuresti: Editura Academiei R. P. Roménia, 1958, p. 73.

60 Ibidem, p. 75.

61 Ibidem, p. 69.

62 Andea A. Op. cit., p. 166.

63 Georgescu Vlad. Op. cit., p. 82.

64 Catalogul manuscriselor roménesti. Tom II. Bucuresti: Editura Socec et Comp., 1913, p. 313.
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In evolutia ideilor jusnaturaliste in Moldova un loc notoriu ii revine lui Ionica
Tautul,® care in lucrarea sa ,,Socotinti asupra mesresugului ocdrmuirii“ dedica pro-
blemei respective capitolul doi intitulat ,,Pravilele firii“. El este unul dintre primii
oameni de cultura din Principat, care a analizat etimologic cuvantul fire, mentionand

« A

cd acesta in limba roména avea aceeasi semnificatie ca si notiunile , natura“in latina
si ,nature”in francezd.*
Sensul cuvantului ,,fire“, conform viziunii impartésite de Tautul, insemna ,,lucrare
ce sa vedi inlauntrul lucrurilor, precum, de pildd, inlduntrul unui sad spre a incolti, a
rdsdri, a creste, a rodi si intr-un cuvant a fi aceia ce este el In cele din urma, prin
cuvantul ,.fire“ el intelegea ,,pre toatd lumea“ sau ,, toate lucrurile in parte ce sunt in toatd
lumea si in fiecare din lucrurile lumii;®® create prin puterea atotputernicului ziditor.
De aici pravilele firii pentru ganditor erau ,,pravilile pre care Dumnezeu insusi au pus
si au randuit, pentru ca dupd dansele sd urmeze toate lucrurile ce i-au pldcut a zidi“®
Referitor la rolul dreptului natural Ionicd Tautul scria: ,,Aceste pravili nu pot
fi alt lucru decdt nuste aduciri statornice si trebuincioasd atdt intre Dumnezeu si
lucrurile ce au zidit, cat si intre lucruri insusi“’® Continudndu-1 pe Montesquieu, el
argumenta cu un pasaj din opera filosofului francez ,Despre spiritul legilor®. ,Dum-
nezeu are aducere cu lumia, ca un ziditor si pdstrdtor al ei. Pravilele dupd care el au
zidit sunt acelias dupd care si pdstriazd. El lucreaza dupad acele pravili, pentru cd le
cunoaste. El cunoaste pentru cd li-au facut. El li-au facut, pentru cd ele au aduciri
cu a sa intdldpciuni si a sa putere“”* In nota explicativa ginditorul roman a expus
textul pasajului respectiv si in limba franceza: ,, Dieu a du rapport avec 'univers com-
me créateur et comme conservateur; les loix selon lesquelles il a créé sont celles selon
lesquelles il conserve. 11 agit selon ces régles, parce qu’ il les a faites; il les a faites parce
qu’ elles ont du rapport avec sa sagesse et sa puissance” (Expr. des loix, livre 1, chap.1).”2
Analizand dreptul natural, Ionica Tdutul considera cd pravilele firii sunt vesnice
si general-umane, omniprezente, indiferent de epoca, intotdeuna aceleasi si neschim-
bate; nedespirtite de fiinta lucrurilor neaparat trebuincioase lor pentru a exista.”
Trasaturile mentionate le depistim si din definitia data dreptului natural: ,, Pravilile
firii sant pretutindine aceleasi si neprifdcute; acest fel, ludtoriul aminte, pretutindine,
in toate lucrurile gaseste a lor lucrare, a lor implinire. Ele lucreazd deopotrivi asupra
lucrurilor fizicesti, si osdbirea nu este decdt numai intr-aciasta, cd fiinte neinsufletite

65 Vartosu E. Les idées sociales et politique de I.Tauta. In: Revue roumaine d’ histoire, 1965, nr.
2, p. 271.

66 Tautul Ionicd. Scrieri social-politice. Bucuresti: Editura Stiintificd, 1974, p. 181-182.

67 Ibidem, p. 182.

68 Ibidem, p. 185.

69 Ibidem.

70 Ibidem, p. 184.

71 Ibidem.

72 Ibidem.

73 Ibidem, p. 186.
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si nemiscdtoare sant numai pdtimitoare supt pravilile firii, in vremi ce acele insufletite
si miscdtoare sant totodatd si patimitoare si lucrdtoare”™

Ideile docrinei dreptului natural au fost deszvoltate in Moldova si de unii scri-
itori. Prin intermediul principiilor jusnaturaliste C. Negruzzi demonstra in 1841
in Scrisoarea I (Despre Mitropolia Moldovei) ci Principatul dispunea de un , drept
sfant si firesc a popoarelor... de a avea péstori spirituali numai din paménteni®”

O viziune mai ampld a scriitorului despre esenta doctrinei dreptului natural
depistdm in paginile lucririi ,, Elemente de dreptul politic“”® Intr-un subcompartiment
special Negruzzi in mod succint a analizat chintesenta conceptelor doctrinei drep-
tului natural. ,,In inima omului sunt doui principii pre care patimile ne pot face a
le uita sau a le cilca, dar care ne se infitiseaza purure ca o nooa putere; adecd: Nu
face altuia ce n-ai voi sd-ti facd; si: fa altuia tot binele ce ai voi sa-ti faca“’””

Ganditorul considera pe buna dreptate: ,I. Cd este nedrept a lipsi pre om de
libertatea sa, a-1 maltrata,a-1 ucide, a-i rdpi vanatul ce e prins, rodul pomului ce e
sadit, casa ce si-a fdacut; a cdlca indatoririle ce ai luat catre el, a-l insela sau prin fi-
gdduiele ce n-ai gdnd sd le tii, sau prin ori ce alt chip; 2. Cd din impotriva este drept
sd-1 ajuti a se feri de aceste daune si sd-1 despagubesti dupre putintd cand n-ai putut
a-1 feri de ele. In sfarsit c3 este asemene drept si te feresti si pre sine, fard insid a
intinde dreptul de legiuita aparare mai departe decat e neaparat trebuitor pentru a
te scuti pre sine“”® In final, scriitorul conchidea: , Aceste precepte si altele asemenea
alcdtuiescu aceea ce se chiamd dreptul natural sau legea fireascd, adecd, regula purtdrii
ce ne e datd de natura“’”

Infiintarea Academiei Mihilene din Iasi si deschiderea in cadrul ei a facultatilor
de filozofie si drept a contribuit la reluarea cursului de drept natural in invataméntul
national din Moldova,*® impulsionand studierea acestei materii. In anii 1835—1836
cursul a fost citit de jurisconsultul Ch. Flechtenmacher. De un profund interes prin-
tre studentimea ieseand se bucurau prelegerile profesorului, doctor in drept Simion
Barnutiu, titularul catedrei de drept natural de la facultatea de filozofie si juridica a
gimnaziului academic si a Universitatii din Iasi, prelegeri tinute in anii 1856—1863.
Conform regulamentului facultatii de drept a Universitatii, cursul de drept natural
era citit studentilor anului I si se incheia prin examen la sfarsit de an.*

74 Ibidem, p. 188.

75 Negruzzi C. Picatele tineretelor. Bucuresti: Minerva, 1983, p. 264-265.

76 Paternitatea lui Constantin Negruzzi in calitate de autor al lucrarii ,,Elemente de dreptul politic”
a fost demonstrata de cercetdtorul Paul Cornea in cartea ,,De la Alexandrescu la Eminescu.
Aspecte-Figuri-Idei”. Bucuresti, 1966, p. 77-79.

77 Elemente de dreptul politic. Brasov: [Ee.], 1846, p. 5.

78 Ibidem, p. 5-6.

79 Ibidem, p. 6.

80 Bidardu G. Organizarea si continutul invatamantului public din Moldova intre anii 1832 si 1848.
In: Anuarul Institutului de Istorie si Arheologie ,,A. D. Xenopol” Tom. XVII. 1980, p. 355.

81 Djuvara Mircea. Teoria generald a dreptului (Enciclopedie Juridicd). Bucuresti: Editura Ideia,
1928-1929, p. 79.
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Un aport considerabil in promovarea ideilor doctrinei dreptului natural, reiesind
din functia pe care a detinut-o la Tasi si nu numai aici, l-a avut Simion Bérnutiu, care
in capitala Moldovei a elaborat in anii 1855—1863 doua tratate, dintre care primul
»Dreptulu publicu alu Roméanilor® a fost editat in 1867, iar cel de-al doilea — ,, Drep-
tulu naturale privatu“ a vizut lumina tiparului in 1868. In paginile lucririlor sale
dreptului natural i se rezerva un loc aparte, subliniindu-se ca el a existat din cele
mai vechi timpuri si ca in baza lui s-a constituit ulterior dreptul pozitiv. Din aceastd
cauza ganditorul roméan considera dreptul natural conditiunea de baza a validitatii
dreptului pozitiv, criteriul principal in determinarea normelor juridice care trebuiau
sa fie incluse atét in dreptul pozitiv, cat si cele care trebuiau excluse.®

Conceptul principal al dreptului natural Barnutiu il vedea in psihologie si an-
tropologie, considerand ca sufletul determina facultatea oamenilor de a cugeta, a
simti si a realiza anumite actiuni, de a face bine sau rau semenilor sdi.** Expunind
formula dreptului natural, el scria: ,Dreptu e totu ce nu tulburd ordinea cea nationald
intre oameni, de in contra totu ce o tulburd e nedreptu®®* La fel ca si alti promotori
ai scolii dreptului natural, ganditorul distingea dreptul absolut, adicd regula data
de ratiune pentru a reglementa libertatea oamenilor in procesul constituirii unei
armonii rationale, intre dansii.®

Fiind unul dintre primii ganditori roméni, Barnutiu a expus episoade din istoria
scolii dreptului natural. In prim-plan-Hugo Grotius, caracterizat in calitate de fon-
dator al stiintei dreptului natural. Tratatul ,, De jure belli et pacis“ era prezentat drept
intéia carte fundamentald in domeniul dreptului natural. De asemenea Barnutiu a
mai inserat informatii despre activitatea mai multor promotori ai ideilor doctrinei
dreptului natural, inclusiv Hobbes, Spinoza, Pufendorf, Tomasiu etc.*

Profesorul universitar Gheorghe Avornic, reflectand conceptiile ganditorului
S. Barnutiu in dezvoltarea gandirii politico-juridice, mentiona cé el a promovat o
Jfilozofie revolutionard de care avea atdta nevoie nasterea Romdniei moderne®’

Analizand conceptiile de baza ale ganditorilor roméani din Tata Moldovei refe-
ritoare la doctrina dreptului natural, observim ca acestia au avut multe puncte de
tangenta atat cu ideile unor ginditori ai antichitétii (Cicero, Marcianus, Ulpianus,
Modestin), cét si cu cele ale luministilor europeni (Grotius, Spinoza, Montesquieu,
Voltaire, Radiscev etc.).®®

In secolul al XIX-lea, fiind o realitate evolutiv-istorici a societitii, dreptul natural
a contribuit in Principat la elaborarea unor conceptii teoretice si a anumitor modele

82 Barnutiu Simeone. Dreptulu naturale privatu. Iasi: Tiparul Tribunei romane, 1868, p. 1-2.

83 Ibidem, p. 3.

84 Ibidem, p. 7.

85 Ibidem, p. 13.

86 Ibidem, p. 88-90.

87 Avornic Gheorghe. Teoria generala a dreptului. Editia a II-a . Chisinau: Cartier, 2004, p. 554.

88 Mai detaliat in cartea: Ipama [I. O6L1eCTBEHHO-IOIMTHYECKIIE V1 IIPAaBOBble BO33PEHMUs
Anpponakua Jounva. Knmmnes: llltunnna, 1983, c. 37-42, 48.
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de reguli juridice, menite sa faciliteze dezvoltarea progresista a legislatiei din acele
timpuri. Astfel, Obicinuita Obsteascd Adunare a Statului Moldova, institutia suprema
reprezentativ si legislativa de stat a Principatului, sub influenta progresului social
european, inclusiv a principiilor doctrinei dreptului natural, a modificat in 1839
continutul unor articole din Sobornicescul hrisov al domnitorului A. Mavrocordat,
ceea ce a contribuit la 0 ameliorare a situatiei juridice a tiganilor.** Ideile dreptului
natural au fost si unul dintre factorii ce i-au determinat in 1844 pe deputatii Obici-
nuitei Obstesti Adunari si pe domnitorul de atunci M. Sturza sd elibereze din iobagie
pe tiganii mandstiresti si pe cei ai statului.®® Astfel, dreptul natural reprezenta si in
Moldova, cu o intarziere de aproximativ un secol, un mijloc de innobilare a legislatiei
si a gandirii juridice autohtone.

Consecintele negative ale anexdrii Basarabiei
in evolutia ideilor doctrinei dreptului natural

Anexarea din 1812 a Moldovei de Est (Basarabia) de cétre Imperiul Rus s-a
rasfrant negativ asupra evolutiei ideilor doctrinei dreptului natural in teritoriul de
la rasérit de raul Prut. Regimul politic al autocratiei tariste indbusea inexorabil orice
manifestare de gandire liberal-democratica. In acest scop in 1819, in scoli s-a interzis
predarea stiintelor naturale. Concomitent, din programele gimnaziilor au fost excluse
obiectele, care puteau contribui la inocularea unei stéri de spirit patrunse de ,,dragoste
pentru libertate®, aceste obiecte fiind filozofia, economia politicd, estetica etc. A fost
anulata si predarea dreptului natural®* In anul 1826, prin paragraful 190 al Regula-
mentului de cenzurd, a fost suprimata editarea si rdspandirea literaturii din domeniul
dreptului natural pe teritoriul Imperiului Rus,”? inclusiv in Basarabia. Acestia, cét si
alti factori n-au permis cdrturarilor romani din Basarabia si-si expuna in publicatii
sau in vreun organ electiv viziunile proprii in problema dreptului natural.

Desi a depus eforturi enorme, guvernul tarist nu a reusit sa instraineze complet
populatia autohtona din Basarabia de la procesul evolutiei firesti a culturii juridice
din Principatele Romane. Prin intermediul actelor legislative ale Moldovei, care
au continuat sd se aplice pe teritoriul cotropit, in special colectia de legi ,Adunare
cuprinzdtoare in scurt din cdrtile imdridtestilor pravile...“ a jurisconsultului Andro-

89 Sobornicescul hrisov. 1785, 1835, 1839. Editie criticd. Bucuresti: Editura Academiei R. P.
Romania, 1958, p. 58-59.

90 Legiuiri in ramurile administrative si judecétoresti votate in Gheneralnica Obicinuita Adu-
nare in sesiile anilor 1842 si 1843, si intarite de prea inaltatul domn Mihail Grigoriu Sturza
VV. Tasi: Tipografia Albina, 1844, p. 3-5; Kogélniceanu M. Opere. Vol. I. Bucuresti: Editura
Academiei R. S. Roménia, 1974, p. 553.

91 Konstantinov N. A. s.a. Istoria pedagogiei. Chisinau: Lumina, 1978, p. 165.

92 TlomHoe cobpanue 3akoHOB Poccuiickort Vimnepnn ¢ 1649 roga. Cobpanue 2-e. Tom 1, 1825-
1826. Cankr-IlerepcOypr: Tunorpadus II Oraenenns CobcrenHoit Ero ViMmeparopckoro
Bemmyectsa Kannenapum, 1830, c. 566.
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nache Donici, prin literatura importatd clandestin in regiune, romanii basarabeni
s-au familiarizat si in continuare cu realizarile de ultimé ora ale culturii juridice
nationale si cu viziunile ganditorilor roméani referitoare la doctrina dreptului natural.

Doctrina dreptului natural in URSS si in Republica Moldova

In stiintele filozofici si juridica din URSS doctrina dreptului natural era prezen-
tatd in calitate de sistem al unor principii si norme idealiste, abstracte de drept, care
ar fi argumentat caracterul ,natural® si ,rational® al societatii burgheze in scopul
ca populatia statelor capitaliste sd sustina sistemul burghez de guvernare si sd nu se
includé in miscarea revolutionara.”

Oficial doctrina dreptului natural era nu doar contestatd ca teorie a jurisprudentei,
dar si era limitatd tratarea ei in publicatiile stiintifice. De exemplu, autorii
Dictionarului enciclopedic al cunostintelor juridice, edidat la Moscova in 1965, con-
ceptul ,,ecrectBenHas yobuIb“ (pierderea fireascd) a fost examinat in 45 de randuri,
in timp ce despre conceptul ,ecrecTBenHoe TpaBo“- niciun cuvant.” In manualul
»leoria statului si dreptului, editat la Moscova in 1970, doctrina dreptului natural
era expusd doar in cadrul unui alineat de 28 de randuri.”

Incepand cu anii’ 80 ai secolului XX unii autori, depasind obstacolele exis-
tente, au dedicat spatii mai largi examindrii doctrinei dreptului natural. Colectivul
Dictionarului enciclopedic de filozofie a expus in 1983 conceptul ,ecTecTBeHHOe
npaBo (dreptul natural)“in 5 alineate.”® Profesorul V.D. Zorikin in 1988 a acordat
examinarii doctrinei mentionate 7 pagini de text in monografia colectiva ,Istoria
conceptiilor politice si juridice.”’

Destriamarea URSS in 1991 le-a dat posibilitate cercetatorilor sa expund aspectele
principale ale doctrinei dreptului natural fird careva restrictiii. Profesorul universitar
Gh. Avornic, referindu-se la problema doctrinei dreptului natural, a concluzionat:
»Imperiile dispar, regimurile politice se schimbd, despotii se petrec prin lume si ... cand
se succed nu scapd de geniul mortii; numai marele idei sunt nemuritoare®®®

Dupa 1991 autorii tratatelor de drept din Republica Moldova au avut posibilita-
tea sa acorde acestei probleme paragrafe intregi. Astfel, cercetdtorii Dumitru Baltag,
Alexei Gutu si Igor Ursan in manualul ,, Teorie generald a dreptului®, editat in 2002,

93 Outocod ekt SHIVKIIONENMIECKIiT cToBapb. Mocksa: V3n-Bo «CoBeTcKast DHIMKIOME Sy,
1983 c. 184-185; Dictionar de filozofie. Chisinau: Redactia principala a Enciclopediei Sovietice
Moldovenesti, 1985, p. 80.

94 DHUMKIIONIEAVYeCKNil CTIoBapb IpaBoBbIX 3HaHMiT (CoBeTckoe mpaBo). Mocksa: V3pn-Bo
»COBeTCcKasg DHIMKIIoneqns«, 1965 c. 125.

95 Teopusa rocymapcrsa 1 npaBa. Mocksa: IOpuanyeckas mreparypa, 1970, c. 121-122.

96 OunmocodcKmit SHIMKIOMEANIECKIIT CTIOBaphb, C. 184-185.

97 VicTopusa MOMMTHYECKMX M IIPaBOBLIX yueHnit. V3g. 2-e. Mocksa: IOpuanyeckas mireparypa,
1988, c. 717-724.

98 Avornic Gheorghe. Op. cit., p. 554.
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au elaborat subcompartimentul special ,Scoala dreptului natural “* Profesorul uni-
versitar Gheorghe Avornic in manualul ,, Teoria generald a dreptului“a expus esenta
si evolutia doctrinei dreptului natural in paginile a 7 paragrafe:

1. Originile dreptului natural.

Teologia crestind si dreptul natural.
Scoala dreptului natural.

Triumful dreptului natural.

Eclipsa dreptului natural.
Renasterea dreptului natural.
Actualitatea dreptului natural.

Generalizand rolul istoric al doctrinei mentionate in viata societatii din diverse
state ale lumii, savantul Gheorghe Avornic in 2004 scria: ,,Cert este cd peste secole si
sisteme sociale dreptul natural si-a dovedit, intr-o formd sau alta, mai direct sau mai
nuantat, perenitatea mai mult ca oricare altd doctring“.'*

Investigarea evolutiei doctrinei dreptului natural in viziunea cugetatorilor Mol-
dovei ne permite sa stabilim ca principiile ei, dupd cum am relatat in paginile acestui
capitol, au exercitat o influenta favorabild asupra umanizarii unor acte legislative
ale Principatului Moldova si a lichidérii definitive in tard a iobégiei citre mijlocul
secolului al XIX-lea.

Ny »Dd

99 Baltag Dumitru, Gutu Alexei. Teoria generald a dreptului (curs teoretic). Chisinau: Tipografia
Reclama, 2002, p. 319-323.
100 Avornic Gheorghe. Op. cit., p. 524-558.
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IMPOZITUL PE VENIT AL PERSOANEI FIZICE —
ASPECTE TEORETICE S| NORMATIVE

Mariana ODAINIC, doctor in drept, conferentiar universitar

PERSONAL INCOME TAX — THEORETICAL AND NORMATIVE ASPECTS

The aim of this paper is to examine the income tax from different points of view: theoretical
and legal (according to Moldovan Tax Code). We analyzed different theoretical opinions
regarding the relation between the state and the duty of each citizen to contribute to the
creation of the public finances.
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fiscal duty.

Scopul articolului este de a trece in revistd mai multe viziuni asupra impozitului pe venit,
inclusiv teoretice si normative (conform Codului Fiscal al Republicii Moldova). Am analizat
unele opinii teoretice vis-a-vis de relatia dintre stat si obligatia cetdtenilor de a contribui la
formarea fondurilor financiare publice.

Cuvinte-cheie: impozit pe venit, stat, cetdtean, rezident, nerezident, drept fiscal, contributie
finaciard, obligatie fiscald.

Impozitul pe venit este o categorie juridico-fiscala fireasca pentru stat si pentru
contribuabil deopotriva. Totusi daca incercim si aboorddm aceastd categorie prin
prisma viziunii contribuabilului, cu sigurantd am putea atesta si aspecte ce nu con-
vin acestuia. Pentru a evita aceastd pozitie, sau cel putin pentru a o intelege, este
necesar sa trecem in revistd mai multe aspecte ale impozitérii in general, dar si a
impozitului pe venit in particular.

Pare a fi la fel de firesc sd intelegem contribuabilul care este obligat (pe de alta
parte cu acordul sdu primar exprimat anterior o face) sd verse o parte din venitu-
rile sale (care nu sunt neaparat mari si chiar suficiente) in bugetul statului. Mai cu
seamad daca pornim de la definitia datd de Codul Fiscal al Republicii Moldova, care
defineste impozitul ca o plata obligatorie cu titlu gratuit, care nu tine de efectuarea
unor actiuni determinate si concrete de cétre organul imputernicit sau de catre per-
soana cu functii de rdspundere a acestuia pentru sau in raport cu contribuabilul care
a achitat aceasta plata (art.6, al. 1).! Aceastd definitie, la o prima lecturare, cel putin
pentru un contribuabil ne-jurist, ar putea ridica cel putin doua semne de intrebare:

1 Legea Republicii Moldova Codul fiscal nr. 1163-XIII din 24.04.1997 (in vigoare 01.01.1998) //
http://demo.weblex.md/item/view/iddbtype/1/id/LPLP199704241163/specialview/1/ref/sf#T1

95



http://demo.weblex.md/item/view/iddbtype/1/id/LPLP199704241163/specialview/1/ref/sf#T1

STUDII JURIDICE UNIVERSITARE & 3-4 2019

1. gratuitatea impozitului — ce presupune ea?

2. inexistenta céreiva obligatii din partea organului imputernicit si a persoanei
cu functii de raspundere vis-a-vis de contribuabilul concret — plititor al
impozitului. Pentru a face mai explicitd definitia aleasa de legiuitor si pentru
a introduce acceptabilitatea impozitului in vocabularul oricarui contribuabil,
vom aduce exemple de mai multe viziuni teoretice care ne vor ajuta si clarifi-
cam limitele acestei inexistente de obligatii din partea autoritatii responsabile,
precum si celelalte aspecte.

In primul rand, ceea ce trebuie mentionat este ci atunci cand in Codul Fiscal
se stabileste inexistenta unor obligatii concrete in persoana cu functii de raspundere
sau organul competent, se are in vedere anume organul competent in prelevarea si
administrarea impozitului, dar nicidecum statul in ansamblu. Deci delimitarea ar
trebui facuta aici, statul fiind categoria superioard, organul competent implicat fiind
doar reprezentantul statului. La fel e si in cazul functionarului public nominalizat
de definitia din lege.

Totusi, pornind de la aceasta delimitare, precum si de la conexiunea dintre stat
si drept, vom putea intelege necesitatea finantelor publice, rolul lor pentru stat si
societate, si pentru fiecare contribuabil ca membru al acestei societdti. Deci, ceea
ce e necesar sa mentiondm tine de ideea cd gratuitatea vizeaza anume momentul
executdrii obligatiei de achitare a impozitului in general si a impozitului pe venit
in mod special. Totusi, circuitul finantelor publice, ne aratd cd mai tirziu, intr-un
moment ulterior celui de achitare a impozitelor, contribuabilul se poate afla in
multiple situatii/ipostaze, reglementate expres de lege, in care poate beneficia, tot
cu titlu gratuit de anumite servicii/plati din partea statului. Iatd aici atestd, acel
feed-back pe care fiecare contribuabil e bine sa il constientizeze, pentru a nu ri-
maéne cu falsa impresie de plati cu tutlu gratuit, fard beneficii ulterioare, garantate
de legislatia statului.

Viziunile multiplilor ganditori ne ajuta sa intelegem originile acestor beneficii
pentru cetitean. Astfel, veniturile publice, de care se ocup finantele publice, dar
mai ales impozitele nu pot fi definite asemenea unor preturi (de unde si gratuitatea
reglementata de lege), pentru ca, spune Wieser, evaluarea impozitelor nu are nimic in
comun cu legea preturilor. Prin aceasta, Wieser 1i arata in primul rand descendenta
cameralista, pentru cd impozitele nu sunt considerate ca un pret pentru serviciile
aduse de stat.?

In acelasi timp, Seligman critica principiul impozitdrii pe baza beneficiului,
pentru cé trata relatia dintre individ si stat ca oricare alté relatie de piata : ,,Astazi
se accepta in general ideea cé pldtim impozite nu pentru cé statul ne protejeazd sau
pentru cd primim vreun beneficiu de la stat, ci doar pentru ca statul este o parte a
noastra (...). Nu platim impozite pentru cd primim beneficii de la stat, ci pentru ca

2 Amalia Fugaru. Teorii Generale cu privire la impozitare // http://www.cide.ro/427-428%20
Probleme%20-%20AmaliaFugaru%20-%20Teorii.pdf
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este tot atdt de mult datoria noastra sa sprijinim statul cum este si datoria de a ne
sprijini familia; pentru cé statul este parte integrantd din noi®.?

John Stuart Mill a devenit, dupa publicarea ,,Principiilor” sale,* cel mai popular
economist de dupa Adam Smith.> Mill dezbate functiile guvernului, principiul general
al impozitarii, impozitele directe si indirecte, etc. si limitele principiului ,,laisser-faire®.
Acesta este un termen din franceza cu traducerea literald ,ldsati sd faci®) este un
sistem economic in care tranzactiile intre partile private sunt libere de interventia
guvernului, cum ar fi reglementarea, privilegiile, tarifele si subventiile.® Mill indicd
faptul ca statul/guvernul are dou tipuri de functii, unele care sunt inseparabile ideii
de guvern sau sunt, prin cutumd, indeplinite de orice guvern, numite functii ,ne-
cesare’, si altele ,facultative®, in sensul in care nu existd un acord generalizat asupra
necesitatii lor. Desi nu descrie aceste functii, Mill aratd cd, din punct de vedere prac-
tic, statul nu se poate limita la apararea cetétenilor de violentd, pentru ca productia
de securitate include mult mai multe aspecte decat simpla protectie fizicd. Mill nu
arata insd care este relatia intre functiile statului si impozitare si, ca atare, ajunge in
capitolul al doilea sa trateze direct conceptul de impozitare, pornind de la cele patru
canoane’ ale lui Smith, pe care le considera suficiente atit din punctul de vedere al
mérimii impozitului, cit si din punctul de vedere al modului de colectare a impo-
zitelor. Singura discutie pe care Mill o considera necesard este cea asupra primului
canon, care impunea egalitatea impozitarii. Motivul pentru care Mill considera ca
povara fiscald trebuie sa fie egald este ca egalitatea trebuie sd fie principiul care sd
conducd toate activitatile guvernului. Prin aceasta egalitate, in consecintd, ajungem
la egalitatea contributiei la realizarea functiilor sistemului fiscal.

Astfel, una dintre principalele parghii ce contribuie la realizarea functiunilor

3 Seligman a fost nevoit s diminueze accentul pus pe progresivitatea impozitului la momentul
scrierii legislatiei, pentru c i-a dat seama c era extrem de dificil de sustinut pe baza calculului
marginalist, tindnd cont c acesta se bazeaza pe comparatii interpersonale, dupa http://www.
cide.ro/427-428%20Probleme%20-%20AmaliaFugaru%20-%20Teorii.pdf

4 John Stuart Mill, Principles of Political Economy with Some of Their Applications to Social
Philosophy, London, 1848, p. 77.

5 Ekelund i Hébert, p. 172. Ekelund, Robert B. Jr; Hébert, Robert E, A history of economic
theory and method, 4th edition, 1972, p. 16.

6 http://www.businessdictionary.com/definition/laissez-faire html

7  Contributia majora a lui Smith cu privire la domeniul finantelor publice este aceea de a fi pus
la un loc cele patru ,,canoane® cu privire la colectarea impozitelor, considerate de el conditia
necesard pentru ca impozitarea sa nu afecteze avutia. Primul principiu de impozitare al lui
Smith, cel al echitatii, reflect opinia sa ¢ membrii cei mai bogati ai societitii beneficiazd cel
mai mult de pe urma activitétii statului si de aceea isi permit si plateasci. Al doilea principiu,
al transparentei, permite ca increderea in sistem sd nu se piarda, chiar daci existd persoane
care se ocupi cu strangerea impozitelor, dar care sunt lipsite de scrupule. Al treilea principiu,
impozitele sa fie convenabile, decurgea din dorinta lui Smith de a vedea simplificarea siste-
mului de taxe vamale al Angliei. Al patrulea principiu, al eficientei, presupunea minimizarea
costurilor administrative si distorsiunile asupra economiei provocate de impozitare.

97


https://ro.wikipedia.org/wiki/Limba_francez<0103>
https://ro.wikipedia.org/wiki/Guvern
http://www.cide.ro/427-428%20Probleme%20-%20AmaliaFugaru%20-%20Teorii.pdf
http://www.cide.ro/427-428%20Probleme%20-%20AmaliaFugaru%20-%20Teorii.pdf
http://www.businessdictionary.com/definition/laissez-faire.html

STUDII JURIDICE UNIVERSITARE & 3-4 2019

sistemului fiscal in economia de piatd este impozitul pe venitul personal. Acest tip
de impozit functioneazi in diferite variante in tirile cu economie de piatd, fiind o
rezultantd a cel putin patru variabile si anume:

— evolutia si diferentierea veniturilor persoanelor fizice:

— raportul dintre venituri si puterea de cumparare;

— politica sociala;

— politica economica a statului respectiv.

Exista motive economice bine argumentate pentru utilizarea impozitului pe
venit ca o sursd importantd a venitului bugetar. Flexibilitatea automata a impozitului
promoveaza stabilitatea economici, iar ratele progresive reduc concentrarea succesiva
a puterii economice si a controlului.?

Dincolo de relatia teoretica dintre stat si veniturile persoanei, dintre finantele
publice si veniturile persoanei, dintre contributia contribuabilului la veniturile statului,
in randul teoreticienilor existd péreri diferite in ceea ce priveste impunerea venitului
personal in sensul ci unii considera acest impozit necesar pentru a modera cresterea
economiilor individuale, care ar actiona defavorabil asupra cererii individuale de
bunuri si servicii, iar altii, dimpotrivd, sustin ca impozitul pe venit afecteazd munca,
stimulentele pentru investitii si astfel, reduce cresterea economicd. Conform pozitiei lui
Mill, impactul impozitului pe venit reflectat in opiniile diferitor specialisti de domeniu
trebuie sd coreleze cu mai multi factori, dar care au la baza egalitatea impozitarii.

In spatele acestei motivatii se ascunde o alti idee care se nascuse in secolul trecut,
odatd cu Iluminismul,’ §i anume c& guvernul nu trebuie sa admitd discriminarea
contribuabililor. Teoretic este clar cd acest principiu este unul vital pentru satisfa-
cerea intereselor statului si contribuabilului. Practic si legal, e discutabila modalita-
tea de neadmitere a discriminarii, discutabild intrucét este complicat sa se asigure
satisfactia tuturor participantilor la circuitul finantelor publice. O reflectare legala
neatenta a nediscrimindrii poate duce anume la senzatia discrimindrii resimtitd de
anumite categorii de contribuabili. Or, povara guvernarii trebuie sé fie egald asupra
fiecdrui individ, astfel incat sd fie cat mai mic pe ansamblul societii. Acceptind
acest principiu, Mill il respinge pe cel din Evul Mediu, care considera impozitul ca
o platd acordata suveranului pentru serviciile pe care acesta le ficea comunititii. Cu
adevarat, statul are multiple functii, pe are si le poate indeplini corespunzator doar
avand la dispozitie resurse financiare suficiente. Bineinteles ca nu doar impozitul pe
venit, desi ponderea lui este mare, este sursa de finantare a cheltuielilor statului, aici
avem in vedere multiple impozite si taxe reglementate de legislatia statelor.

8 http://www.cide.ro/tezaur%20XXIV.pdf, p. 36.

9 Secolul al XVIII-lea a fost secolul Iluminismului, al reintoarcerii la ideile antice grecesti
si romane cu privire la egalitatea indivizilor i respingerea oricirei forme de dominare, cu
exceptia celei religioase. Din punct de vedere politic, Iluminismul s-a tradus prin combate-
rea absolutismului, in special in statele care aveau monarhii puternice (Franta), inséd ideea
de despot luminat nu a fost abandonata. Din punct de vedere economic, lluminismul a fost
preluat ca respingere a mercantilismului si a protectionismului.
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De mentionat ca intr-o prima fazd, impozitul pe venit era stabilit in cote extrem
de reduse si se percepea la un numair restrins de persoane. Cu vremea insi, cotele
impozitelor au suferit majorari repetate, iar numarul celor impusi, a crescut in mod
sistematic. De exemplu, in Statele Unite, persoanele impuse la plata impozitului pe
venit reprezentau in 1925 numai 2,2% din totalul populatiei, iar impozitul reprezenta
in medie, 176 dolari pe persoana. In 1975 ponderea celor impusi in totalul populatiei
ajunsese la 28,9% iar impozitul mediu la 1519 dolari.”’

Daca examinam legislatia Republicii Moldova, aceasta stabileste impunerea
tuturor veniturilor persoanei fizice care depasesc un anumit plafon anual. Regula
este ca acel plafon ste echivalentul scutirii personale reglementate de legea fiscala
si care este ajustatd anual functie de cresterea economici si alte fenomene conexe.
Deci, situatia de facto aratd la fel ca mai sus$ cercul de contribuabili persoane fizice
ce au obligatia de achitare a impozitului pe venit, cuprinde pe toti cei ce au un venit
ce depéseste suma scutirii personale, la care se adaugi scutirile speciale reglementate
de lege (pentru persoane intretinute etc.).

In general, rdspunsul la intrebarea: ,,Cine trebuie si pliteasca impozitul?“ este
tului, al capacitétii de plata, trebuie defalcatd povara globald a impozitelor necesara
statului, in functie de marimea venitului plititorului individual sau al familiei sale.
respectiv a venitului potential (in functie de avere) ludndu-se, de asemenea, in con-
siderare marimea cheltuielilor lor."

In contextul capacititii de platd, Seligman era convins ci impozitarea trebuie
sa aibd la bazd principiul capacitatii de platd, pentru ca, in felul acesta, indivizii isi
recunosteau apartenenta la stat, statul fiind chiar o parte din fiecare individ. Drept
consecintd directd a principiului capacitatii de plata, Seligman sprijind un sistem
fiscal progresiv, bazat pe impozitul pe venit. Importanta progresivitatii impozitrii'?
decurgea din natura societdtii contemporane — urban, industrializat. Seligman
nu considera cd impozitul pe venit este tipul ideal de impozit, dar era cel mai bun
existent. Principalele doua defecte ale impozitului pe venit erau cd nu reprezenta
in totalitate ceea ce primeste individul de la societate, pentru a calcula in mod
corect capacitatea de plata, si faptul cd nu toate sursele de venit puteau fi tratate in
mod egal, unele fiind mai mult legate de contributia societatii. In ceea ce priveste
mdrimea impozitului, atit Seligman, cat si Adams erau de parere ca impozitul nu
trebuie sd afecteze in niciun fel productivitatea, pentru ci, altminteri, era afectat
»patrimoniul statului“*

Respectiv, capacitatea de platd a impozitului pe venit se aprciazd functie de
nivelul de consum si corelatia acestuia cu veniturile persoanei fizice.

10 http://www.cide.ro/tezaur%20XXIV.pdf, p. 37.

11 Idem.

12 Idem.

13 Amalia Fugaru. Teorii Generale cu privire la impozitare // http://www.cide.ro/427-428%20
Probleme%20-%20AmaliaFugaru%20-%20Teorii.pdf
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Pentru Say, spre exemplu, consumul produsului national se imparte intre consumul
individual — necesar satisfacerii dorintelor indivizilor si familiilor — si consumul
public. Deci, aici vedem notiunea de consum public, care este diferitd de consumul
individual al fiecdrei persoane. Conform opiniei lui Say, construirea comunitétilor
evidentiaza citeva dintre serviciile pe care comunitatea le cuampra ca nevoi distincte
de cele ale indivizilor: serviciile facute de preoti, securitatea internd si externd asigu-
rata de soldati, serviciile judecitorilor si avocatilor care aprard interesele si drepturile
impotriva agresiunii celorlin acest context, Say dezbate natura impozitului, adici
atacd subiectul reprezentarii acestuia ca remunerare pentru efortul pe care il depune
functionarul statului. El este de parere cd aceastd definitie a impozitului este gresita
pentru ci suma platita de contribuabil nu are un echivalent, ci guvernul foloseste
aceast suma pentru a procura timpul si deprinderile functionarilor publici prin care
»produce” serviciile pe care apoi le presteaz publicului.”* Or, asa cum mentionam
in debutul articolului, gratuitatea mentionata in lege, nu este o gratuitate absolutd,
care nici in timp nu are nici un feed-back resimtit de contribuabil.

Alt autor ce arata cd statul are nevoie de fonduri, iar scopul finantelor publice
este tocmai acela de a ardta care sunt posibilele cdi de urmat pentru procurarea ve-
niturilor statului, fird ca prin aceasta si fie afectate prea tare interesele indivizilor
si justitia este Beaulieu.”®

In continuare mentionim ci Wagner defineste in prealabil ,,economia fiscald“ ca
fiind acea parte a economiei in care statul este atat colector de resurse prin intermediul
impozitelor, dar si producitor de bunuri si servicii, atat pentru uzul sau intern, cét si
pentru a servi natiunea, adicé scopul pentru care el existd. Cheltuielile publice sunt cele
care se nasc din pura functionare a aparatului birocratic pentru a asigura serviciile publice
necesare natiunii. Aceste nevoi se refera la plata unui personal cu o anume calificare,
achizitionarea anumitor bunuri si chiar sume de bani. Pe de alt parte, acoperirea aces-
tor necesitati de consum ale statului se face prin activitatea de incasare de impozite.'s

Von Stein, spre exemplu, considera cd ideea de impozitare este strict legata
de aparitia statului. Expresia economici a constientizérii din partea individului a
apartenentei la comunitate este impozitarea.”” Acesta mentioneazi cd ,,... impozita-
rea este expresia economicd a coeziunii individului cu natiunea®' Prin intermediul
impozitului, ,,0 parte din venitul individului este transferat catre stat si devine venit

economic al comunitatii“"

14 Idem.

15 Pierre Paul Leroy-Beaulieu, 1843-1916, On Taxation in General, ,Classics in the Theory of Public
Finance, edited by R.A. Musgrave and A.T. Peacock, Palgrave Macmillan, New York, 1967, p. 3.

16 Amalia Fugaru. Teorii Generale cu privire la impozitare // http://www.cide.ro/427-428%20
Probleme%20-%20AmaliaFugaru%20-%20Teorii.pdf

17 Von Stein, On taxation, ,Classics in the Theory of Public Finance®, edited by R.A. Musgrave
and A.T. Peacock, Palgrave Macmillan, New York, 1967, p. 28.

18 Idem.

19 Idem.
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In celel ce urmeaza vom reflecta unele aspecte reglementate de legislatia fiscali a
statului nostru vis-a-vis de impozitul pe venit al persoanei fizice. Vom vedea ca acele
concepte si viziuni reflectate mai sus asi regdsesc oarecum expresia si in litera legii.

Astfel, venit impozabil reprezinta venitul brut, inclusiv facilitatile acordate de
angajator, obtinut de contribuabil din toate sursele intr-o anumita perioada fiscald,
cu exceptia deducerilor si scutirilor, aferente acestui venit, la care are dreptul con-
tribuabilul conform legislatiei fiscale (art. 12, p. 4).°

Art. 13 al Codului Fiscal al Republicii Moldova stipuleaza ca subiecti ai impu-
nerii sunt:

a)

b)

<)

d)

e)

persoanele juridice si fizice rezidente ale Republicii Moldova, care desfisoara
activitate de intreprinzétor, persoanele care desfasoara servicii profesionale,
precum si persoanele care practicd activitate profesionald in sectorul justitiei
si in domeniul sanatatii, care, pe parcursul perioadei fiscale, obtin venit din
orice surse aflate in Republica Moldova, precum si din orice surse aflate in
afara Republicii Moldova;

persoanele fizice rezidente cetiteni ai Republicii Moldova care nu desfasoara
activitate de intreprinzator si pe parcursul perioadei fiscale obtin venituri
impozabile din orice surse aflate in Republica Moldova si din orice surse
aflate in afara Republicii Moldova pentru activitatea lor in Republica Mol-
dova;

cursul perioadei fiscale obtin venit din orice surse aflate in Republica Moldova
si din orice surse aflate in afara Republicii Moldova pentru activitatea lor in
Republica Moldova;

persoanele fizice rezidente cetdteni ai Republicii Moldova care nu desfisoara
activitate de intreprinzétor si obtin venit din investitii si financiar din orice
surse aflate in afara Republicii Moldova;

persoanele fizice rezidente cetateni straini si apatrizi care desfdsoard activitate
pe teritoriul Republicii Moldova si obtin venit din orice surse aflate in Re-
publica Moldova si din orice surse aflate in afara Republicii Moldova pentru
activitatea lor in Republica Moldova, cu exceptia venitului din investitii si
financiar din orice surse aflate in afara Republicii Moldova;

persoanele fizice nerezidente care nu desfasoara activitate de intreprinzator pe
teritoriul Republicii Moldova si pe parcursul perioadei fiscale obtin venituri
conform capitolului 11 din titlul Impozitul pe Venit al Codului Fiscal.

Subiectii impunerii sunt obligati sa declare venitul brut obtinut din toate

sursele.

Conform art. 14, obiect al impunerii il constituie:

a)

venitul din orice surse aflate in Republica Moldova, precum si din orice surse
aflate in afara Republicii Moldova, cu exceptia deducerilor si scutirilor la care
au dreptul, obtinut de persoanele juridice si fizice rezidente ale Republicii
Moldova care desfasoard activitate de intreprinzator, de persoanele care des-

20 Legea Republicii Moldova Codul fiscal nr. 1163-XIII din 24.04.1997 (in vigoare 01.01.1998)
/1 http://demo.weblex.md/item/view/iddbtype/1/id/LPLP199704241163/specialview/1/ref/
sf#T1
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fasoard servicii profesionale, precum si de persoanele care practicd activitate
profesionald in sectorul justitiei si in domeniul sanatatii;

b) venitul din orice surse aflate in Republica Moldova, inclusiv facilitatile acor-
date de angajator, precum si din orice surse aflate in afara Republicii Moldova
pentru activitatea in Republica Moldova, cu exceptia deducerilor si scutirilor
la care au dreptul, obtinut de persoanele fizice rezidente cetifeni ai Republicii
Moldova care nu desfdsoara activitate de intreprinzator;

b1) venitul din orice surse aflate in Republica Moldova, precum si din orice surse
aflate in afara Republicii Moldova pentru activitatea in Republica Moldova,
obtinut de persoanele fizice rezidente care desfisoara activitati independente;

¢) venitul din investitii si financiar din orice surse aflate in afara Republicii Mol-
dova, obtinut de persoanele fizice rezidente cetiteni ai Republicii Moldova
care nu desfdsoard activitate de intreprinzator;

d) venitul din orice surse aflate in Republica Moldova si din orice surse aflate in
afara Republicii Moldova pentru activitatea in Republica Moldova, cu exceptia
venitului din investitii si financiar din orice surse aflate in afara Republicii
Moldova, obtinut de persoanele fizice rezidente cetateni straini si apatrizi care
desfasoara activitate pe teritoriul Republicii Moldova;

e) venitul obtinut in Republica Moldova de persoanele fizice nerezidente care
nu desfisoara activitate de intreprinzétor pe teritoriul Republicii Moldova.

Prin derogare de la prevederile alin.(1) si (2) ale art. 14 CF RM, obiect al impu-
nerii pentru cistigurile si veniturile specificate la capl01, 102 si 103, la art.881 si la
art.901 alin.(3), (31), (33), (34), (35) si (36), precum si pentru veniturile specificate la
art.141 alin.(2), este exclusiv acest cistig si/sau venit.

Suma totala a impozitului pe venit se determind pentru persoane fizice, intre-
prinzatori individuali si medicii de familie titulari ai practicii, care exercita activitate
profesionald independentd — in marime de 12% din venitul anual impozabil. Art. 20
al CF RM stipuleaza care surse de venit sunt neimpozabile, astfel incat veniturilor
provenite din aceste surse nu li se va aplica cota de impozitare reglementata de lege
si nu vor fi impozitate.

Asa cum mai sus se discuta despre capacitatea de platd a impozitului care trebuie
luata in consideratie la reglementarea lui, mentionam cé in functie de diversi factori,
legiuitorul stipuleaza scutiri de care va beneficia persoana fizica. Aceste scutiri sunt
determinate de capacitatea de platd a contribuabilului, fapt ce il putem vedea in ideea
cé legiuitorul acordd o scutire personala fiecarui contribuabil persoana fizicd, dar
si alte scutiri atunci cAnd acest contribuabil are o capacitate de platd diminuati in
virtutea faptului ca are la intretinere alte persoane.

Astfel, fiecare contribuabil (persoani fizicd rezidentd) care are un venit anual
impozabil mai mic de 360000 de lei, cu exceptia veniturilor prevazute la art.901 CF
RM, are dreptul la o scutire personald in suma de 24000 lei pe an. Or, cel ce are
un venit anual ce depaseste acest plafon, nu este susceptibil de utilizarea scutirii
personale.

De mentionat ca suma scutirii personale, stabilita mai sus va constitui 30000
lei pe an pentru orice persoani care:
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a) s-a imbolndvit si a suferit de boala actinica provocatd de consecintele avariei
de la C.A.E. Cernobil;

b) este persoand cu dizabilita{i si s-a stabilit ca dizabilitatea sa este in legatura
cauzala cu avaria de la C.A.E. Cernobil;

c) este pdrintele sau sotia (sotul) unui participant cazut sau dat dispérut in
actiunile de luptd pentru apdrarea integritatii teritoriale si a independentei
Republicii Moldova, cit si in actiunile de luptd din Republica Afghanistan;

d) este persoana cu dizabilita{i ca urmare a participérii la actiunile de lupta
pentru apdrarea integritatii teritoriale si a independentei Republicii Moldova,
precum si in actiunile de lupta din Republica Afghanistan;

e) este persoand cu dizabilitdti de pe urma razboiului, persoana cu dizabilitati
in urma unei afectiuni congenitale sau din copildrie, persoana cu dizabilitati
severe §i accentuate;

f) este pensionar-victima a represiunilor politice, ulterior reabilitatd (art. 33).2!

In acelasi timp, persoana fizicd rezidenti aflata in relatii de cdsatorie are dreptul
la o scutire suplimentari in suma de 11280 lei anual, cu conditia cé sotia (sotul) nu
beneficiazd de scutire personali.

Persoana fizicd rezidenta aflata in relatii de casatorie cu orice persoana specifi-
catd la art. 33 CF RM, alin.(2) — care are dreptul la scutire personald de 30000 lei
anual) are dreptul la o scutire suplimentard in suma de 18000 lei anual, cu conditia
cé sotia (sotul) nu beneficiazi de scutire personala.

Asa cum se mentiona anterior despre scutirile suplimentare, CF RM stabileste
cd fiece contribuabil (persoani fizicd rezidentd) are dreptul la o scutire in suma de
3000 de lei anual pentru fiecare persoana intretinuta,” cu exceptia persoanelor cu
dizabilitati in urma unei afectiuni congenitale sau din copildrie, persoanelor cu
dizabilitati severe si accentuate, pentru care scutirea constituie 18000 de lei anual.

Cat priveste intregul venit al contribuabilului nerezident (care la fel urmeaza a

fi impozitat), acesta se imparte in venit obtinut:
a) in Republica Moldova din activitdti de intreprinzitor sau din munca prin
contract (acord) de muncd;
b) peste hotarele Republicii Moldova din activitti de intreprinzitor sau din

munca prin contract (acord) de munca.

21 Idem.
22 Persoani intrefinuta este persoana care intruneste toate cerinfele de mai jos:

a) este un ascendent sau descendent al contribuabilului sau al sotiei (sofului) contribuabilului
(parintii sau copiii, inclusiv infietorii si infiatii) ori persoand cu dizabilitati in urma unei
afectiuni congenitale sau din copildrie rudd de gradul doi in linie colaterala;

b) are un venit ce nu depéseste suma de 11280 lei anual. La calcularea venitului nu se include suma
alocatiilor achitate din mijloacele bugetului de stat pentru persoanele cu dizabilitati in urma unei
afectiuni congenitale sau din copilirie si pentru persoanele cu dizabilitdti severe si accentuate.

(3) Curatorul minorilor in virsta de la 14 pind la 18 ani si tutorele legal au dreptul la o scutire
suplimentara in marimea specificata la alin.(1), in functie de caz, pentru fiecare persoani
aflata sub tuteld si/sau curateld, care intruneste cerintele specificate la alin.(2) lit.b).

(4) Scutirea pentru persoanele intretinute se aplicd din luna urmétoare lunii aparitiei acestui
drept in conditiile respectirii cerintelor prevazute la alin.(2) si (3).
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In cazul in care legislatia nu stipuleazi alte reguli, la determinarea venitului
impozabil al nerezidentilor:
a) se va tine cont numai de venitul obtinut in Republica Moldova;
b) seva permite deducerea numai a acelor cheltuieli, care vizeaza direct venitul
mentionat la lit.a), supus impunerii in Republica Moldova (art. 70).2

23 Legea Republicii Moldova Codul fiscal nr. 1163-XIII din 24.04.1997 (in vigoare 01.01.1998) //
http://demo.weblex.md/item/view/iddbtype/1/id/LPLP199704241163/specialview/1/ref/sf#T1
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LE CONCEPT ET LEVOLUTION HISTORIQUE
DES DROITS ECONOMIQUES DE 'HOMME

Valeriu BAESU, docteur es droit, maitre de conférences

THE CONCEPT AND HISTORICAL EVOLUTION OF HUMAN ECONOMIC RIGHTS

Human economic rights have had their origins in Antiquity; have transited through the Middle
Ages, developed by means of the important contribution of the phenomenon of legality present
in the 17th and 18th centuries, so that in the period after World War II they get a complete
aspect. The emphasis on the importance and interest in such exceptional values as funda-
mental human rights, in general, and economic rights, in particular, at the international level
was noted in the years following World War II because humanity needed some fundamental
values whose observance would guarantee the economic security of the individual and the
international security of the states.

Keywords: economic rights, economic security, fundamental, eternal and immutable rights.

Les droits fondamentaux de 'homme trouvent leur origine dans la période de I'Antiquité,
transitent par le Moyen Age, se développent grdce a I'importante contribution du phénoméne
de la légalité présente aux XVIle-XVIlle siécles, pour obtenir dans la période postérieure d la
Seconde Guerre mondiale une vision densemble. Limportance et I'intérét envers des valeurs
exceptionnelles telles que les droits humains fondamentaux en général et les droits économiques
en particulier, ont été accentués au niveau international dans les années qui ont suivi la Se-
conde Guerre mondiale, car 'humanité avait besoin des valeurs fondamentales dont le respect
garantirait la sécurité économique de l'individu et la sécurité internationale des Etats.

Mots clés : les droits économiques, la sécurité économique, les droits fondamentaux, éternels
et immuables.

CONCEPTUL $I EVOLUTIA ISTORICA A DREPTURILOR ECONOMICE ALE OMULUI

Drepturile economice ale omului isi au origine in perioada antichitdtii, tranziteazd prin Evul
Mediu, se dezvoltd prin contributia importantd a fenomenului juridicitdtii prezent in secolele
XVII-XVIII, pentru ca in perioada de dupd cel de-al doilea rdzboi mondial acestea sd obtind
un aspect complet. Accentuarea importantei si interesului fatd de asa valori exceptionale ca
drepturile fundamentale ale omului, la general, si a drepturilor economice, in mod special, pe
plan international s-a remarcat in anii ce au urmat cel de-al doilea rdzboi mondial deoarece
umanitatea avea nevoie de niste valori fundamentale respectarea cdrora ar garanta siguranta
economicd a individului si securitatea internationald a statelor.

Cuvinte cheie: drepturile economice, securitatea economicd, drepturi fundamentale, eterne
si imuabile.
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A la suite de I'examen des constitutions européennes, nous constatons qu’a
I’heure actuelle, les droits économiques de 'homme ont indirectement obtenu le titre
des droits constitutionnels du point de vue matériel, car ils sont devenus des critéres
d’attribution de la légalité, imposant ainsi au Parlement d’effectuer les compétences
normatives attribuées par la Constitution, qui seront reflétées, en particulier, dans un
article séparé. Ainsi, la valeur des droits économiques de 'homme pour tout Etat de
droit et toute société contemporaine est indéniable, étant donné qu’ils imposent au
Parlement, en tant que seule autorité législative de I’Etat, a exercer les compétences
normatives établies par la loi.

Laccent sur 'importance et ’'intérét envers des valeurs exceptionnelles telles que
les droits humains fondamentaux en général et les droits économiques en particulier
au niveau international a été mis dans les années qui ont suivi la Seconde Guerre
mondiale, car ’humanité avait besoin des valeurs fondamentales dont le respect
garantirait la sécurité économique de I'individu et la sécurité internationale des Etats.

Parlant de la genese des droits économiques de ’homme, en tant que catégorie
distincte des droits fondamentaux de ’homme, nous précisons que dans la doctrine
spécialisée’ leur histoire est considérée comme intimement liée a I’histoire du com-
portement humain lui-méme, et commence donc a la fois avec I’étude des premiéres
traditions et coutumes, des premiers témoignages ou traces écrites ou archéologiques
liées a ’homme. Ainsi, pouvons-nous affirmer avec fermeté que les droits fondamen-
taux de ’homme trouvent leur origine dans la période de I’Antiquité, transitent le
Moyen Age, se développent grace a 'importante contribution du phénomeéne de la
légalité? présent aux XVIIe-XVIIle siecles, pour obtenir dans la période postérieure
a la Seconde Guerre mondiale une vision d’ensemble’.

Les droits économiques de ’homme peuvent étre considérés comme des droits
fondamentaux qui caractérisent le bien-étre de la personne, la situation matérielle
prospeére du citoyen ou I’état de prospérité de 'individu, caractérisé par une pleine
satisfaction économique qui lui permet de s’affirmer comme sujet distinct dans une
communauté organisée par des personnes qui vivent selon certaines regles communes,
strictement déterminées et en tant que membre collectif de la classe économique-
ment dominante dans la société, dont le but est de défendre 'ordre économique, les
politiques existantes et la répression contre les classes opposées en son sein.

Il n’est pas possible de mettre en évidence les premiéres traces des droits écono-
miques de ’homme, soit en tant que catégorie distincte des droits fondamentaux de
I’homme, soit en tant qu’éléments constitutifs de ceux-ci, mais ces éléments peuvent
étre déduits en étudiant la conception du monde des gens en général, et en particulier
dans le cadre des relations homme-divinité et homme-pouvoir. Ces derniers étaient
également a la base de la constitution d’exigences morales, cest-a—dire d’attitudes

1 S. Draghici, Fundamente constitutionale ale dreptului civil, Editura C.H. Beck, Bucuresti
2010, p. 2

2 Ibidem p. 3.

3 Ibidem p. 89.
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humaines qui établissent le bon (ou le mauvais) comportement et imposent des regles
de conduite a la société.

Lapproche scientifique que nous proposons sur l'origine des droits économiques
de ’'homme a a son base deux prémisses : souligner le critére de la sociabilité naturelle
de la personne humaine et le critére selon lequel le pouvoir est la qualité essentielle
de toute formation, étatique et non étatique, méme si le type d’organisation est dif-
férent. La période d’émancipation humaine a été un processus assez long, parfois
impressionnant, qui a compris tous les peuples et a eu comme source les principes
fondamentaux a partir desquels le droit moderne a été formé, dont le contenu com-
prend a la fois les privileges et les devoirs humains. En effet, ’histoire de ’humanité
a connu des phénomeénes tels que les conflits entre les personnes, les peuples, les
nations, les Etats et les coalitions d’Etats etc. Il convient de mentionner que ce passage
a été assez progressif dans la plupart des domaines : social, politique, scientifique,
technologique, économique, et le progres a été marqué par des intermittences, des
perturbations, des souftrances.

Lexpression les droits économiques de I’homme, évoque les droits de I’étre
humain, doté de raison et de conscience, et auquel sont reconnus ses droits naturels,
comme des droits inaliénables et imprescriptibles®.

L'étre humain est présent dans I’épopée de Gilgamesh de Babylone, dans la
premiére moitié du deuxiéme millénaire avant ].C., dans les premiéres lois, telles que
le Code de Hammourabi (environ 1700 ans avant Jésus—Christ) — du roi sémitique
de ’Empire Babylonien — dans lequel sont réglementées les relations sociales, sont
promues des régles de la justice sociale imprimées d’un esprit humanitaire, sans
précédent a I’époque.

L’étre humain est également présent dans les grandes épopées indiennes, les
Vedas, avec ces plus de 100 000 versets, les Upanisads (vers 560-480 avant J.C.), les
Sutras, dont font partie: une sorte de manuel juridique, le Dharma-Sutra, une sorte
de traité érotique, Kadma-Stitra et al., Mahabharata, Ramayana, Purana, avec ses 1
000 000 versets, et leur nombre peut continuer non seulement dans le domaine de la
culture indienne®, mais aussi dans la civilisation et la culture égyptiennes antiques,
telles que Le Livre des Morts, véritable code moral du comportement humain dans
la vie, ou les enseignements de Ptah-Hotep et al., dans lesquels ’homme apparait
en relation avec les réalités profondes de I’dme humaine®.

L’étre humain est présent dans les textes de ’Ancien Testament, pénétré de
principes éthiques, d’organisation sociale, d’organisation législative, avec une grande
religiosité. La pensée bouddhiste (Bouddha Sakyamuni a vécu il y a environ 2500 ans
en Inde) cherche des remedes spirituels pour les maux qui hantaient les gens. Dans
la conception bouddhiste, non seulement les gens sont égaux, mais tous les étres sont

4 Gh. Iancu, Drepturile, libertitile si indatoririle fundamentale in Romaénia, Editura All Beck,
Bucuresti 2003, p. 3.

5 M. Bédescu, Introducere in filozofia dreptului, Editura Lumina lex, Bucuresti 2003, p. 174.

6 Ibidem p. 197.
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égaux en dignité et en valeur. S’ils ne sont pas libres, ils peuvent le devenir. Chacun a
droit au respect et rien ne peut justifier une attaque contre sa vie, son exploitation et
son humiliation. Bouddha rejette la discrimination entre les étres, car les différences
existantes sont momentanées et interchangeables. En conséquence, les riches et les
pauvres, les rois et les mendiants, les hommes et les femmes sont traités de maniére
égale, le seul critére de hiérarchie étant I’age et le mérite personnel’.

Dans la doctrine spécialisée, il est affirmé que la protection des droits de ’homme
en général et des droits économiques en particulier prend son origine éloignée dans
les institutions grecques classiques®, mais nous sommes d’accord avec l'affirmation
selon laquelle il est assez difficile d’établir exactement le lieu et ’époque ou les droits
de ’homme avaient été affirmés et reconnus. Par exemple, dans la Chine ancienne,
Confucius (Kung Fu Tzi — vers 551-479 avant J.C.) pensait qu'une société harmo-
nieuse ne pouvait étre possible que si les personnes qui la composent étaient guidées
par des principes de haute moralité, car tout ne devait étre qu'un effort continu pour
obtenir le mieux’.

Dans une autre zone géographique, dans la Grece Antique, les grands esprits
ont fortement exercé leur influence sur la formation des conceptions modernes du
monde et de la société en général et des droits économiques de ’homme en particu-
lier. Il y a plus de 2400 ans Pythagore d’Abdeére pensait que «’homme est la mesure
de toutes choses», un résumé d’un ensemble de réflexions qui, par la conception
anthropocentrique déclarée, implique également un certain humanisme, suggérant
également I'idée des droits de ’homme®.

Les philosophes grecs considéraient les droits économiques de ’homme des
droits fondamentaux, éternels et immuables que toute société humaine doit respec-
ter, en d’autres termes, ce sont des droits qui découlent de la nature des choses et la
loi n'est que 'expression de cette nature. De cette fagon, les droits économiques de
I’homme proviennent de la loi naturelle, ce sont des droits originaires, des droits
naturels. Ils révelent donc que ’homme, précisément parce qu’il est homme, a des
droits inhérents & sa nature et que leur mépris porterait préjudice a cette nature. Ce
sont des droits qui précedent toute consécration légale.

Un grand philosophe grec, Platon (vers 427-346 avant J.C.), a favorisé une cer-
taine caste de philosophes, de savants auxquels, a son avis, le reste de la société devait
faire foi, ainsi, disait-il, dans I'Etat on peut distinguer les classes : celle des sages,
destinés a dominer, celle des combattants qui devaient défendre le corps social, celle
des artisans et des agriculteurs, qui devaient nourrir. Selon l'opinion du savant, dans
un Etat idéal 'administration de la forteresse signifiait avant tout une activité centra-
lisée d’éducation sociale a travers laquelle le bonheur de tous pouvait étre atteint!'.

7 Ibidem p. 175.

8 G. del Veccho, Lectii de filozofie juridicd, Editura Europa nova, Bucuresti 1994, p. 49.

9 M. Bédescu, Introducere in filozofia dreptului, Editura Lumina lex, Bucuresti 2003, p. 199.
10 Gh. Danisor, Filozofia drepturilor omului, Universul juridic, Bucuresti 2011, p. 17.

11 G. del Veccho, op. cit., p. 53.
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Aristote (384-322 avant J.C.), un autre grand philosophe grec préoccupé par
lexistence de létre humain a développé la formule selon laquelle '’homme est un
membre de la société dans laquelle les lois doivent étre rationnelles et régner dans la
ville alors que la vie socio—économique était une condition de la vie morale. L'Etat est
une association des citoyens libres et égaux, mais les citoyens ne sont que ceux qui
participent a la vie sociale, économique et politique, lesclave nétant qu'un «res», une
chose, un «instrument parlant». La société est divisée en personnes libres et esclaves,
la nature étant la cause de cette inégalité'.

Plus tard avec le passage du temps, d’autres philosophes stoiciens, grecs et romains
sont apparus, qui, étant préoccupés par les mémes droits naturels, ont maintenu I'idée
que ces droits naturels méritent d’étre jouis par tous, quelle que soit leur condition
sociale et ou qu’ils se trouvent. En ce sens, ils ont affirmé que les droits de ’homme
ne devaient pas étre confondus avec les privileges humains, parce qu'ils appartenaient
a tous, simplement parce qu’ils étaient tous des étres humains doté de raison.

Un peu plus haut, nous avons mentionné les philosophes stoiciens qui ont pro-
clamé I’idée que «I’homme est saint pour ’homme» — ,,Homo res sacra homini™".
Le stoicisme était donc ce courant philosophique grec qui ouvrait une nouvelle vision
de l'universalisme selon laquelle ’homme était considéré comme un étre sociable,
libre et protégé par un droit naturel. L'idée d’une solidarité universelle fondée sur la
nature humaine s’est cristallisée respectivement.

Cette facon de penser des stoiciens a été reprise par les grands philosophes et
juristes romains qui ont ensuite transmis I’idée de I’égalité naturelle des peuples fon-
dée sur la ressemblance entre eux. Ainsi, toutes les personnes libres étaient dotées de
raison et, par conséquent, elles pouvaient et devaient développer leur vertu. Cicéron
(106-43 avant ].C.) a formulé en termes juridiques les idées des philosophes stoiciens ;
le role de I’Etat était de protéger les droits tout en respectant la 1égalité. Dans De
Republica, Cicéron a écrit que : «La vraie loi est la bonne raison, selon la nature ...
Il n’y a pas de loi a Rome et une autre a Athenes; une loi doit régir tous les peuples
et un dieu sera le guide de tous™. Dans la doctrine romaine, la loi naturelle «jus
naturale» était indispensable liée a la loi du peuple «jus gentium». Ainsi, Ulpinian
(? —228 apres J.C.) affirme que la loi naturelle est celle que la nature accorde a tous
les étres humains®. De cette expression on comprend que les droits naturels appar-
tiennent a tout le monde, qu’ils soient citoyens romains ou non.

Une autre étape signifiante qui a souligné davantage 'importance des droits de
I’homme dans la caractérisation de I’étre humain appartient a I'Edicte de Milan, par
lequel 'empereur Constantin a accordé la liberté de culte aux chrétiens (313 apres
J.C.). Au cours de cette période, il a été observé que dans la grande majorité d’anciens
systémes, le principe fondamental du droit en général et de l'existence des droits

12 Idem, p. 56.
13 Idem, p. 66.
14 Idem, p. 63.
15 Idem, p. 64.
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économiques de ’homme fait défaut, en particulier le principe de Iégalité, mais qui
a progressivement commencé a étre mis en ceuvre avec 'aide du christianisme qui
propageait massivement le message: «Aime ton prochain comme toi-méme; il n’a
aucun autre commandement supérieur au-dessus de cela»'.

Le contenu des Saintes Ecritures et de I’Evangile était imprégné de la méme loi
naturelle étant donné qu’il était axé sur I’étre humain parce qu’il était créé a 'image
et a l'apparence du Dieu. Lamour du Dieu est 'amour des autres. En conséquence, le
christianisme ne pouvait plus tolérer des phénomenes sociaux tels que : la hiérarchie
sociale, l'esclavage, le racisme parce que tout le monde a un ancétre commun : Adam
et Eve «Nous sommes tous fils du Dieu par la foi en Jésus—Christ. Car autant de
personnes sont en Christ baptisées, en Christ se sont revétues. Il n’est plus juif, ni
elin, ni esclave, ni libre; il n’y a plus de partie masculine et féminine, parce que vous
étes tous un tout en Jésus—Christ»".

L’étape suivante de I’évolution et du développement des droits économiques de
I’homme en tant que composante des droits fondamentaux de 'individu cest I’éla-
boration et le soutien des trois générations de droits de ’homme'® par des juristes,
des philosophes et des sages politiques aussi grands que: Jean Bodin (1530—1596)
— France; Hugo Grotius (1583—1645) — Pays Bas; Baruch Spinoza (1632—1677) —
Pays Bass; Thomas Hobbes (1588—1679) et John Locke (1632—1704) — Angleterre;
G. W. Leibniz (1646—1716) — Allemagne etc. ayant développé des concepts tels
que le droit naturel positif, la souveraineté et la liberté, les relations entre I’Etat et
I’homme, le pouvoir et I'individu etc.

Les droits de 'homme de la premiére génération ont représenté les consé-
quences juridiques de la lutte éternelle entre le pouvoir dictatorial concentré entre
les mains du monarque, caractéristique aux XV—XVIII siecles, finie par lélabora-
tion des valeurs historiques telles que la Déclaration des droits de 'homme et du
citoyen du 26 aotit 1789 en France, le contenu de laquelle serait placé au début
de la Constitution francaise de 1791. Lesprit de la Déclaration est consacré dans
la séparation des pouvoirs dans I'Etat et dans le fondement métajuridique établi
par le contrat social qui suppose le contrdle des pouvoirs par les citoyens comme
résistance a loppression'.

Les droits de 'homme de la deuxieme génération se caractérisent par I'inter-
vention de I'Etat dans la régulation des relations entre I'Etat et I'individu, due a
[évolution de la société, au développement sans précédent de Iéconomie mondiale,
fait qui a provoqué la création de nouveaux droits économiques, sociaux et culturels.
Dans ce contexte, James M. Buchanan a fait valoir que «la liberté individuelle ne
peut étre illimitée, mais les mémes forces qui obligent a fixer des limites peuvent,

16 Noul Testament. Evanghelia dupa Marcu, editura adevarul, Bucuresti 2012, p. 16.

17 Epistola catre Giliten a Sfintulyui apostol Pavel dupa I. Moroianu Zlitescu. Drepturile Omu-
lui — un sistem in evolutie, Bucuresti 2008, p. 65.

18 Gh. Danisor, Filozofia drepturilor omului, Universul juridic, Bucuresti 2011, p. 76.

19 Ibidem p. 79.
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si elles sont autorisées a agir, restreindre insupportablement la portée de la liberté
humaine™.

Les droits de 'homme de la troisiéme génération se caractérisent par le passage
du probléme de I'individualité humaine qui commence a connaitre des concepts
beaucoup plus vagues tels que le peuple, ’humanité, qui ont conduit au sacrifice de
I’homme au nom de la société, de I'individu ou du peuple.

Hugo Grotius, par exemple, dans De jure belli ad pacis (1625), a affirmé que les
droits naturels de tous les peuples sont donnés par la totalité des principes que la raison
dicte pour satisfaire notre inclination naturelle pour la vie sociale indépendamment
des principes religieux*'. Grotius et dautres ont répandu I'idée qu'a partir de la philo-
sophie du droit naturel, elle trouve son origine dans la doctrine moderne des droits de
I'homme, car grice au droit naturel, il a été possible de transformer l'idée philosophique
de l'universalité du droit inhérent a la nature humaine en une institution politique.

Montesquieu (1689—1755), le premier a élaborer la théorie de la séparation
des pouvoirs dans I’Etat, Rousseau (1712—1778) qui dans son article «Discours sur
l'origine et les fondements des inégalités entre les gens», soutenaient qu'a l'origine,
les gens étaient libres et égaux, vivant d’une maniére simpliste, dans les foréts, ne se
conduisant quaux préceptes de la nature dans ce quon appelle «I’état naturel»?, et
d’autres ont donné de nouvelles expressions au développement des idées des droits
de ’homme en tant que droits naturels qui découlent d’une reconnaissance positive
et qui donnent de nouvelles expressions a des concepts tels que la démocratie, les
droits, la coexistence dans la société, la liberté, Iégalité, la fraternité, etc.

Emmanuel Kant (1724—1804), l'un des plus grands philosophes de tous les
temps, a affirmé que le droit est I'ensemble des conditions dans lesquelles la libre
volonté de chacun peut coexister avec la libre volonté de tous, conformément a une loi
universelle de la liberté?. Ainsi, la dignité et le respect sont les fondements qui sont
a la base de I’égalité humaine, de la théorie des droits de ’homme, de la solidarité
humaine ou, plus précisément, de I'idée éthique et juridique des droits de ’homme.

En plus des monographies de grands savants philosophes cités ci-dessus, qui ont
traité les droits économiques de ’homme soit comme des éléments constitutifs des
droits fondamentaux de ’homme, soit comme des droits économiques individuels,
tout au long de I’histoire, nous pouvons également mettre en évidence une série de
monuments historiques tels que la Magna Carta Libertatum de 1215, qui a longtemps
constitué ce que nous appelons aujourd’hui des instruments de protection et de pro-
motion des droits de ’homme en général et des droits économiques en particulier.
Ce monument historique a été offert par Jean-sans-Terre (1167—1216) aux barons
et hauts prélats anglais et représente non seulement une concession des privileges a

20 James M. Buchanan, Limitele libertatii, Institutul European, 1977, p. 17 dupd Gh. Danisor,
Filozofia drepturilor omului, Universul juridic, Bucuresti 2011, p. 84.

21 M. Bédescu, Introducere in filozofia dreptului, Editura Lumina lex, Bucuresti 2003, p. 45.

22 Ibidem p. 53.

23 Idem p. 56.
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l'aristocratie anglaise, mais aussi une tentative de rédaction d’un texte «constitution-
nel» garantissant des droits et des libertés. Le contenu de la Magna Carta Libertatum
est rempli de réglementations selon lesquelles méme le roi n’est pas au-dessus de la
loi, et son pouvoir n’est pas absolu. Le texte contient 63 articles dotés des privileges
accordés a I’église anglaise, a la ville de Londres et a tous les citoyens et villes du
royaume : marchands, dignitaires féodaux, etc. Ainsi, aucun homme libre ne sera
arrété, emprisonné, dépossédé ou mis hors de la loi, ni exilé, ni molesté ... saufa la
suite d’un jugement judiciaire ..., selon la loi du pays*.

La Magna Carta Libertatum a été reconfirmée sous Henry III, Edward I, Edward
III. Au cours de lévolution de Ihistoire, dautres documents britanniques ont suivi,
limitant les dommages et les abus des autorités dans le domaine fiscal. A titre dexemple,
on peut citer la «Pétition des droits» (7 juin 1628), qui a été présentée par les membres
du Parlement anglais au roi Charles I (1625—1649) lorsque des subventions avaient
été demandées au Parlement pour poursuivre la guerre contre 'Espagne et la France.
Ils rappellent au roi Charles I les droits traditionnels du peuple anglais établis dans
la Magna Carta, tels que le respect des droits du Parlement, la liberté politique et la
liberté des personnes: Article 1: aucune taxe ne peut étre imposée sans l'accord du
Parlement; Larticle 2 mentionne les principes concernant la sécurité du citoyen anglais,
linterdiction des arrestations abusives, larticle 5 le respect de 'Habeas Corpus® etc.

Un autre monument historique ayant une valeur documentaire est la loi Habeas
Corpus Act de 1679, qui a institué une procédure de protection de la liberté individuelle
et de la sécurité économique personnelle. Le document garantit contre les risques
darrestation et de punition arbitraire et consacre le respect des droits des citoyens
anglais déja imposés au pouvoir royal par la Magna Carta et la Pétition des droits de
I’homme. Etymologiquement, Habeas Corpus signifie que «vous avez un corps», dans
le sens détre présenté devant le tribunal dans un court délai — 3 jours, selon larticle
1 — afin qu’il puisse décider de la légalité de la détention®. Il y avait des regles précises
concernant le mandat délivré: mentions, signatures, motifs, délais (article 2), la fagon
déviter les transferts arbitraires d’une prison a une autre (article 8); les fonctionnaires
négligents ou violents étaient passibles de 16 sanctions (article 4, article 11, etc.)?.

Un autre document de valeur historique fondamentale est la «Loi pour la dé-
claration des droits et libertés des sujets et pour le reglement de la succession a la
Couronne», connue sous le nom de «Déclaration des droits» (Bill of Rights du 13
février 1689), qui a renouvelé et amplifié les documents précédents et a été accordée
sous Wilhelm de Orania, aprés la chute de Jacques II. Le Bill of Rights comprenait,
entre autres, que : 'autorité royale ne pouvait, sans le consentement du Parlement,
suspendre des lois ou leur exécution, ou maintenir une armée permanente; toute taxe,
sans I'approbation du Parlement, était illégale; I’élection des membres du Parlement

24 Koucruryimu 3apyOexxHbix cTpaH. Vzparensctso “FOpmurnndopm”. Mocksa, 2000, p. 9.
25 Idem, p. 10.
26 Idem, p. 11.
27 Idem, p. 12.
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devait étre libre; la liberté de la parole, des débats ou des procédures au Parlement
ne pouvait pas étre entravée, et aussi d’autres encore. Larticle 1 énonce un principe
essentiel: la loi est au-dessus du roi.

Ensuite, la période de la renaissance a été marquée par des troubles religieux
majeurs qui avaient favorisé la mise en place de régimes absolutistes qui, a leur tour,
ne pouvaient ignorer la nécessité de garantir certaines libertés, notamment en matiére
religieuse. A titre dexemple nous pouvons citer la situation des troubles internes en
France qui ont duré 36 ans, a partir de 1662. Le 13 avril 1598 Henri IV a accordé aux
citoyens, un édit de paix sous le nom de I'Edit de Nantes, pour mettre fin aux révoltes
et au désordre dans le pays. LEdit, composé de 92 articles (complétés par 56 articles
secrets), est précédé d’un préambule qui introduisait pour les croyants protestants des
garanties concernant lexercice de leur religion, la liberté de conscience et la sécurité
de la personne et de la richesse. LEdit respectif a été révoqué en 1685 par Louis XIV.

Les traités de Westphalie, du 30 janvier et du 14 au 24 octobre 1648, signés a
Munster et Osnebruck, celui d’Oliva (1660) entre la Suede, la Pologne et la Russie,
celui de Nimegue (1678) entre les Pays-Bas et la France, prévoyaient que la cessation
de certains territoires naurait pas dt conduire au changement forcé des confessions
religieuses. Plus tard, le traité de Vienne (1815), conclu aprés leffondrement de lempire
napoléonien, contenait plusieurs clauses garantissant les droits économiques et civils,
la liberté religieuse.

Dans la Déclaration d’Indépendance des Etats-Unis (4 juillet 1776), initialement
adoptée par neuf Etats, a laquelle quatre ont été ajoutés, et signée le 2 aoiit par 56
membres du Congres, il était indiqué que : «Tout les hommes ont été créé égaux ;
ils ont été dotés par leur Créateur de certains droits inaliénables ; parmi ces droits
figurent la vie, la liberté et la recherche du bonheur. Les gouvernements sont établis
par les hommes pour garantir ces droits et leur droit pouvoir émane du consentement
des gouverneurs™. Th. Jefferson, le rédacteur en chef de la Déclaration, a déclaré que
le gouvernement était au service du peuple, qu’il avait été créé par lui et qu’il avait
le pouvoir avec son consentement. Son but est de protéger les droits du peuple. La
Constitution des Etats—Unis (du 17 septembre 1787), ratifiée en 1890 par tous les Etats
de I’Union, initialement complétée par dix amendements, a enregistré des droits au
sens plus large. On y a inscrit la liberté de religion, de parole, de la presse, le droit
d’association, le droit du peuple de posséder et de porter des armes, I'inviolabilité
de la personne, du domicile, de la correspondance et autres™.

Les déclarations et constitutions qui ont suivi la révolution francaise de 1789 ont
eu un intérét profond et vaste. La Déclaration des Droits de ’'Homme et du Citoyen,
adoptée par I’Assemblée Constituante du 20 au 26 aofit 1789, proclame, entre autres,
que : «elle reconnait et déclare, en présence et sous les auspices de I'Etre Supréme,

28 Idem, p. 16.
29 Idem, p. 181.
30 Idem, p. 182.
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les droits suivants de ’homme et du citoyen ...» ; «Les gens naissent et restent libres
et égaux en droits» ; «Le but de toute association politique est de préserver les droits
de 'homme naturels et imprescriptibles. Ces droits sont la liberté, la propriété, la
sécurité et la résistance a l'oppression™.

La Révolution Russe d’octobre 1917 et la Constitution russe de 1918, la révolution
mexicaine avec sa nouvelle Constitution de février 1917, la Constitution de Weimar
de 1919 proclament une nouvelle dimension des droits économiques de ’homme. Les
législateurs soviétiques ne se préoccupaient pas tant de la protection de ces droits,
mais de l'enregistrement formel d’une autre catégorie des droits économiques. C’est
aussi le moment ol ces droits sont entrés dans le systéme international.

Toutes les constitutions modernes mentionnées ci-dessus comprennent sans
conditions des réglementations concernant les droits économiques de I’'homme. Nous
ne pouvons non plus parler de la réglementation internationale des droits écono-
miques de ’homme jusqu’a la création de la Société des Nations (également appelée
Société des Nations), indépendamment du fait que des actions pour la protection
de certains droits économiques a I’échelle internationale aient été enregistrées avant
méme les Conventions de Geneve, appelées de la Croix-Rouge, ou les Conventions
de La Haye de 1899 et 1907 et al.

Le Pacte de la Société des Nations, fondée en tant que «Société des Nations» dans
le but de maintenir la paix, a été incorporé dans le Traité de paix signé a Versailles
le 28 avril 1919, ou les questions des droits de ’homme, en général, et des droits
économiques en tant que leurs composants en particulier, n’a pas été toutefois pour-
suivie de maniere cohérente, sauf sous certains aspects. La Société des Nations a été
la premiere organisation a vocation politique internationale (en 1938, elle comptait
54 Etats membres). Cependant, l'organisation n’était pas dotée de pouvoirs suffi-
sants pour sanctionner les agressions et ne pouvait compter que sur les vertus des
démocraties internationales, pratiquement sur des discussions publiques entre les
dirigeants responsables. La sortie subséquente des Etats autoritaires, I’Allemagne,
le Japon, I'absence de grandes puissances telles que les Etats-Unis et 'URSS (une
période) lui ont fait perdre son efficacité et sa crédibilité.

Avec la fin de la Premiere Guerre mondiale, la carte politique du monde a radi-
calement changg, ce qui a également contribué aux changements démographiques. La
majorité des grands groupes est devenue minoritaire et vice versa. Ainsi, la nécessité
d’une protection internationale des droits économiques de ’homme est apparue, non
seulement en ce qui concerne les minorités nationales mais aussi en ce qui concerne
d’autres droits. La partie XIIT du traité de Versailles, qui comprend la Charte de
I’Organisation Internationale du Travail, représente également une véritable décla-
ration des droits du travailleur (art. 427). Sous les auspices de la Société des Nations,
plusieurs conventions ont été élaborées, comme celle de 1926 contre l'esclavage, les
conventions sur la répression de la traite des femmes et des enfants, la lutte contre la

31 Idem, p. 33.
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drogue ou le systeme de protection international des pays sous mandat, etc. La Société
des Nations, principalement préoccupée par le maintien de la paix, a pratiquement
cessé d’exister peu de temps apreés le début de la Seconde Guerre mondiale, en 1939,
bien qu’elle ait été officiellement dissoute le 31 juillet 1947.

La période d’entre—deux—guerres est caractérisée par de nombreux actes de cruauté
causés par des forces totalitaires et non démocratiques, qui ont provoqué I'indigna-
tion de 'opinion publique internationale matérialisée par une série de déclarations
comme la déclaration faite par le président américain F.D. Roosevelt a l'occasion
du message a la nation du 26 janvier 1941, dans lequel quatre libertés sont mises
en avant: la liberté de parole et d’expression, la liberté de religion, le droit d’étre a
’abri des besoins matériels et le droit & une vie sans peur. Dans cet ordre d’idées, la
Charte de PAtlantique a ensuite été adoptée, apres avoir été élaborée le 14 aotit 1941
par le président Roosevelt et le Premier ministre britannique Churchill, dans laquelle,
outre ces quatre droits et libertés, l'exigence d’assurer le progres économique et la
sécurité sociale a également été ajoutée.

La Conférence de San Francisco du 25 avril 1945 s’est terminée le 26 juin avec
la signature de la Charte des Nations Unies, qui est entrée en vigueur le 24 octobre
1945, avec le dépot des instruments de ratification par les membres permanents du
Conseil de sécurité et la plupart des Etats signataires. CONU est le successeur de la
Société des Nations créée parce que la premiére s’est révélée incapable d’empécher le
déclenchement de cette guerre et d’autres conflits antérieurs. CONU a distingué deux
catégories de membres : originaires et autres. Les membres originaires étaient ceux
qui avaient assisté a la Conférence de San Francisco, signé et ratifié la Charte (51 au
total). Ladmission des autres membres était soumise a des procédures et conditions
spéciales, a savoir : étre un Etat pacifiste qui accepte les obligations de la Charte. Sur
recommandation du Conseil de Sécurité, ’Assemblée Générale devait se prononcer a
la majorité des deux tiers. Au sein de la Société des Nations, le Conseil n’intervenait
pas. Il convient de mentionner qu'en 1932, la Société des Nations comptait 60 Etats
membres et que ’'ONU comprend actuellement 193 Etats membres participant a la
recherche et a 'identification de solutions aux problémes mondiaux dans un cadre
international unique de dialogue et de coopération.

Le mandat des Nations Unies couvre un large éventail de domaines tels que: la
conduite dopérations de maintien de la paix, la prévention des conflits et la four-
niture d’'une assistance humanitaire, les activités opérationnelles de développement,
etc. ainsi qu'une plate—forme mondiale pour aborder et prendre des décisions sur les
défis auxquels la communauté internationale est confrontée, tels que le bien-étre de la
population et la promotion de la démocratie et des droits économiques de ’homme, etc.

En conclusion, nous pouvons affirmer avec fermeté que les droits fondamentaux
de 'homme trouvent leur origine dans la période de I’Antiquité, transitent par le
Moyen Age, se développent grace a I'importante contribution du phénomeéne de la
légalité présente aux XVIle-XVIIle siecles, pour obtenir dans la période postérieure
a la Seconde Guerre mondiale une vision d’ensemble.
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STATUL JURIDIC AL PERSOANELOR FIZICE iN DREPTUL INTERNATIONAL PRIVAT AL REPUBLICII
MoLpovA iN CADRUL CODULUI CIVIL ACTUALIZAT

Articolul examineazd statutul juridic al celor mai tipice subiecte ale dreptului international
privat al Republicii Moldova — persoane fizice; conflicte de legi si norme materiale, aspecte
teoretice i practice ale relatiilor cu participarea acestor persoane si probleme care ar putea
apdrea, precum si modalitdtile de solutionare a acestora.
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drept international privat, norma conflictuald.

Private international law is a branch of law that regulates private property and
personal non-property relations, which is why its subjects can be, as a general rule,
individuals and legal entities. In certain cases and subject to certain conditions,
international organizations and states may also become subjects of private interna-
tional law, but they are not among the main ones. Some authors refer to subjects of
private international law as foreigners in the broad sense of the term; this is typical,
for example, of the Romanian doctrine. In relation to individuals, the definition
is legitimate, but in terms of legal entities it seems inaccurate, since it carries con-
notations related primarily to persons, and not to companies. However, it can not
be called erroneous, since legal entities, as well as individuals, are associated with a
certain state — and therefore in all other States act as “foreigners”. This relationship,
however, is of a different nature, which is not the subject of this article.

The primary and main subject of private international law is an individual.
From the point of view of such a person’s belonging to a certain state (and law and
order of this state), the following categories are usually distinguished, which are
important in the context of legal relations with a foreign element:

119




STUDII JURIDICE UNIVERSITARE & 3-4 2019

o Own citizens — citizens of the Republic of Moldova; citizenship is under-
stood in accordance with article 3(1) of the law on citizenship no. 1024 of
02.06.2000" as defining a permanent political and legal relationship between
an individual and the Republic of Moldova, giving rise to mutual rights and
obligations;

 Foreign citizens — all other persons who have the citizenship of a state; “de-
termination and confirmation of citizenship shall be carried out in accordance
with the law of the state to whose citizenship the reference is made” (article
2586 (6) of the Civil Code of the Republic of Moldova?);

o Persons with multiple citizenship; as noted in the doctrine of private inter-
national law, “the causes of dual citizenship are territorial changes, economic
and political migration, as well as differences in the legislation of States on
the acquisition and loss of citizenship®”;

o Stateless persons, including those who have permanent residence in the Re-
public of Moldova and those who have permanent residence in a foreign
country;

o Refugees — persons with a special legal status other than the listed categories;

« Citizens of the Republic of Moldova who, in addition to the citizenship of
the Republic of Moldova, have a foreign citizenship (or citizenships). For-
mally, this is a separate category, but according to article 2586 (3) of the
Civil Code of the Republic of Moldova, it is considered that they are citizens
of our country, that is, foreign citizenship is simply not taken into account,
and these individuals do not have any peculiarities in terms of legal status,
theoretically. In practice, problems still exist.

When referring to the sources that regulate the legal status of individuals in
the Republic of Moldova, we should first mention the Constitution, which in article
19(1) * provides that foreign citizens and stateless persons have the same rights and
obligations as citizens of the Republic of Moldova, with exceptions established by
law. This provision is referred to as the principle of national treatment in the inter-
national private law doctrine and is applied very widely, with small variations on
specific rights and obligations. It is slightly specified in article 2587 (2) of the Civil
Code of the Republic of Moldova, which provides that “foreign citizens and state-
less persons enjoy legal capacity in the Republic of Moldova on an equal basis with
citizens of the Republic of Moldova, except in cases stipulated by the Constitution,
other laws of the Republic of Moldova or international treaties to which the Republic
of Moldova is a party”.

1 Monitorul Oficial Nr. 98-101 ot 10.08.2000. [online] http://lex.justice.md/document_rus.
php?id=22054258:156FAFS7

2 Monitorul Oficial Nr. 82-86 ot 22.06.2002. [online] http://lex.justice.md/ru/325085/

3 Bembkosa E.I. IIpaBocy6beKTHOCTD TPaXIaH B MEK/[YHAPOLHOM YacTHOM Ipase. B: V3Bectus
VIT'DA. 2008. Ne 4 (60). C. 105.

4 Monitorul Oficial Nr. 1 ot 12.08.1994. [online] http://lex.justice.md/viewdoc.php?id=311496
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Previously, the main legal act, which, in turn, specified article 1588 of the Civil
Code in the old version (with similar content) of this act, was the Law on the legal
status of foreign citizens and stateless persons in the Republic of Moldova No. 275
of 10.11.1994°. However, in 2016, due to changes in the legislation, it became invalid,
and the provisions regulating the issue in question were transferred to the law on the
treatment of foreigners in the Republic of Moldova No. 200 of 16.07.2010°. Chapter
IX! of this law is referred to as “Basic rights, freedoms and duties of foreigners” and
contains rules concerning, for example, the right to work and protection of work
(article 842), the right to property and intellectual property (84°), the right to edu-
cation (article 847), the right to freedom of movement throughout the territory of
the Republic of Moldova (article 84"), and so on. The law provides, in addition to a
number of formalities relating to foreigners, the following restrictions on their rights:

« Foreigners do not have the right to elect and be elected to legislative, executive and

local public administration bodies, as well as to participate in the popular vote;
 Foreigners cannot be members of parties or other socio-political organizations;

» Foreigners are not allowed to perform military service in the Armed forces

of the Republic of Moldova.

The national regime is postulated in article 84! in a wording that differs slightly
from the wording of the Constitution and the Civil Code, but does not contradict
them: “Foreigners residing in the territory of the Republic of Moldova enjoy the
same rights and freedoms as citizens of the Republic of Moldova, guaranteed by
the Constitution of the Republic of Moldova and other laws, as well as the rights
provided for by international treaties to which the Republic of Moldova is a party,
with exceptions established by current legislation”.

In addition to the Law on the treatment of foreigners in the Republic of Mol-
dova, there is the Law on the integration of foreigners No. 274 of 27.12.20117, which
provides such a classification of subjects that fall under the scope of this legal act:

« foreigners who have the right to temporary residence for family reunification;

o foreigners who have the right to temporary residence for the purpose of

employment;

« foreigners who have the right to temporary stay for study;

« foreigners who have the right to temporary residence for the purpose of

carrying out humanitarian or religious activities;

o foreigners who have the right to permanent residence;

+ persons who are recognized as stateless in the Republic of Moldova;

 foreigners who have received international protection or political asylum in

the Republic of Moldova (article 2, part 1).

5 Monitorul Oficial Nr. 20 ot 29.12.1994. [online] http://lex.justice.md/viewdoc.php?action=v
iew&view=doc&id=311642&lang=2

6 Monitorul Oficial Nr. 179-181 ot 24.09.2010. [online] http://lex.justice.md/ru/336056/

7 Monitorul Oficial Nr. 48 ot 13.03.2012. [online] http://lex.justice.md/viewdoc.php?action=v
iew&view=doc&id=342438&lang=2
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This law, however, is of an administrative rather than a private legal nature, and
regulates the actions of state bodies aimed at implementing integration programs,
rather than relations between individuals and/or legal entities. This classification has
no practical significance for private international law.

In accordance with the principle of national treatment, the legal status of in-
dividuals is determined, including, first of all, issues of legal capacity, as well as
certain aspects relating to civil status, citizenship, domicile, and so on. But, as we
know, one of the most important tasks of private international law is to determine
the applicable law by means of conflict-of-laws rules. Article 2586 of the Civil Code
provides for the following variants of the applicable law, which is also referred to as
national or personal law (lex nationalis/lex personalis):

« For persons who have citizenship of a foreign country - the law of citizenship

(lex patriae);
« For persons without citizenship — the law of the place of residence/domicile
(lex domicilii);

o For persons with multiple citizenship — the law of closest connection (lex

connectionis fermitatis);

o For refugees, the law of the state that granted asylum;

« For citizens of the Republic of Moldova who also have foreign citizenship —

the law of the Republic of Moldova.

Of the listed variants of the applicable law, first of all, the law of the closest con-
nection needs to be commented on. In the Civil Code of the Republic of Moldova
it is not explained, but the necessary clarification can be found in the Code of Civil
Procedure: according to article 455(2), “when a person has several foreign citizenships,
his national law shall be the law of the state in which it has a place of residence”.
This conclusion is confirmed by paragraph 17 of the resolution of the Plenum of the
Supreme Judicial Chamber of the Republic of Moldova on judicial practice in civil
cases with a foreign element (No. 3 of 25.04.2016)%. The decree also specifies that,
under article 30(1) of the Civil Code (in the old edition) “place of residence [domicile]
of a natural person shall be the place where he/she lives permanently or primarily”,
which is consistent with the theory and practice of private international law. We can
agree with the opinion of E.G. Belkova, who points out that “the application of the
criterion of residence often contributes to the choice of the law and order of the state
with which the person actually has the most stable close relationship. In the face of
rising migration the principle of nationality does not always provide the use of the
legal system, which is closely connected with the relationship™.

With regard to the legal status of refugees in private international law and the

8 Cu privire la practica judiciard de examinare a pricinilor civile cu element de extraneitate.
[online] http://jurisprudenta.csj.md/search_hot_expl.php?id=209

9 Benpkosa E.I. O npaBocriocobHocTy pusndecKmx Iul| B MeX/[YHAPOJFHOM YaCTHOM IIpaBe.
URL: https://cyberleninka.ru/article/n/o-pravosposobnosti-fizicheskih-lits-v-mezhdunarod-
nom-chastnom-prave
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definition of the law applicable to them as the law of the state that granted asylum,
this issue cannot be considered without taking into account the provisions of the
Law on asylum in the Republic of Moldova No. 270 of 18.12.2008". According to
article 3, refugee status is “a form of protection recognized by the Republic of Mol-
dova for a foreign citizen or stateless person that meets the conditions provided for
by the Geneva Convention of 28 July 1951 and the Protocol relating to the status of
refugees of 31 January 1967”, and asylum is “a legal institution through which the
state provides protection to an alien by recognizing their refugee status and granting
humanitarian, temporary protection or political asylum”. In accordance with article
17 (1), “refugee status is recognized at the request of an alien who, due to a well-
founded fear of being persecuted on the basis of race, religion, nationality, belonging
to a particular social group or political opinion, is located outside the country of his
or her nationality and cannot enjoy the protection of that country or does not wish
to enjoy such protection because of such fears; or, having no specific citizenship and
being outside the country of their usual residence as a result of such events, cannot
or does not wish to return to it due to such fears.” Article 17 (1) thus explains well
enough why neither the law of citizenship nor the law of ordinary domicile applies to
refugees if they are located in the country from which the person was forced to flee.

The Law on asylum in the Republic of Moldova does not contain provisions
on the applicable law that would supplement article 2587 of the Civil Code, but at
the same time it provides for special rights of refugees, sometimes specifying that
they are granted on an equal basis with citizens of the Republic of Moldova: to be
informed in writing in a language that they understand or for which there is a rea-
sonable reason to believe that they understand it, as soon as possible after receiving
a form of protection, of their rights and obligations; the right to choose a place of
residence and free movement, subject to the conditions established by law for for-
eigners; the right to work for individuals or legal entities, engage in free professions,
carry out business activities in accordance with the current legislation; the right to
receive wages and use other material rights arising from the activities carried out,
as well as the right to social security in accordance with the law; the right to receive
compulsory education, as well as other forms of education in accordance with the
conditions established by law for citizens of the Republic of Moldova; etc.

The general, not special, rights of refugees in the Republic of Moldova in ac-
cordance with article 2586 (5) of the Civil Code normally coincide with the rights of
citizens of the Republic of Moldova, and therefore do not need separate regulation.

It should also be noted that the Republic of Moldova is a party to the afore-
mentioned Geneva Convention of 28 July 1951", and this Convention provides in
article 12(1) that “the personal status of a refugee is determined by the laws of the

10 Monitorul Oficial Nr. 53-54 ot 13.03.2009. [online] http://lex.justice.md/ru/330978/
11 >KeneBckast kouBeHuus oT 28.07.1951 r. [online] http://www.un.org/ru/documents/decl_conv/
conventions/refugees.shtml
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country of his domicile or, if he does not have one, by the laws of the country of
his residence”. At the same time, the Convention also contains some rules of the
international private law: article 12(2) states that “the rights previously acquired by
a refugee related to his personal status, and in particular the rights arising from
marriage, will be respected by the Contracting States upon the completion, if neces-
sary, of the formalities prescribed by the laws of that state, provided that the right
in question is one of those rights that would have been recognized by the laws of
that state if that person had not become a refugee”. Thus, the Convention provides
not only for the national treatment of a refugee in the country where he / she has
received asylum, but also for the recognition of his / her rights acquired under the
laws of the country of his / her citizenship or previous domicile. Interestingly, in a
number of cases, the Convention provides refugees with most-favored-nation treatment
rather than national treatment. There are, in particular, the following specific rules:

o In respect of the acquisition of movable and immovable property and other
related rights, as well as in respect of leases and other contracts relating to mov-
able and immovable property, the Contracting States will provide refugees with
as favourable a position as possible and, in any case, no less favourable than
that normally enjoyed by foreigners in the same circumstances (article 13).

+ Contracting States will grant refugees who are lawfully resident in their ter-
ritory the most favourable legal status in respect of their right to work for
employment, which is enjoyed by foreign nationals in the same circumstances
(article 17 (1)).

+ Contracting States will grant refugees legally residing in their territory a legal
status that is as favourable as possible and, in any case, no less favourable than
that normally enjoyed by foreigners in the same circumstances with regard
to the right to engage in agriculture, industry, handicrafts and trade on their
own, as well as the right to establish commercial and industrial partnerships
(article 18).

o Each Contracting state will grant refugees who are lawfully resident in its
territory and who have a diploma recognized by the competent authorities of
that state and wish to engage in free professions a legal position as favourable
as possible and, in any case, a position no less favourable than that normally
enjoyed by foreigners in the same circumstances (article 19(1)).

« Since the housing issue is regulated by laws or regulations or is under the
control of a public authority, Contracting States will grant refugees legally
residing in their territory a legal position that is as favourable as possible
and, in any case, no less favourable than that normally enjoyed by foreigners
in the same circumstances (article 21).

+ Contracting States will provide refugees with the most favourable legal status
possible [in the field of education] and, in any case, a position no less favour-
able than that normally enjoyed by foreigners in the same circumstances
(article 22).
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Continuing the comment on attachment formulas relating to individuals, we
note that the wording of article 2586 (3) of the Civil Code is a unilateral conflict of
laws rule, which is less common than a bilateral one and expresses the state’s interest
in regulating a certain category of legal relations. Theoretically, this interest is un-
derstandable and comprehensible, but in practice, the will of the state to regulate the
legal status of a person with multiple citizenship often collides with a similar will of
another state, whose citizenship this particular person also has. To resolve such issues,
additional rules are required — for example, references to the place of permanent
residence, fiscal domicile, place of employment, etc.

Another important aspect of the legal status of individuals in private international
law concerns the extent of their legal capacity and the possibility of its restriction, as
well as deprivation. The applicable law for determining legal capacity is established
according to the above-mentioned attachment formulas, that is, for a foreign citizen,
this will be the law of the country of citizenship, for an stateless person with domicile
outside the Republic of Moldova, the law of the country of permanent residence, and
SO on.

More interesting in this context are the special rules contained in article 2588
of the Civil Code. In particular, according to part (2) “a person lacking full capacity
according to his national law, is not entitled to rely on this fact if it is capable by law
of the Republic of Moldova when the law is the law of the place of the transaction,
except for cases when it is proved that other party to the transaction knew or should
know about absence of capacity in respect of the relevant transaction”. In accordance
with part (3), “the legal capacity of foreign citizens and stateless persons in respect of
transactions made on the territory of the Republic of Moldova and obligations arising
from damage caused on the territory of the Republic of Moldova is determined by
the law of the Republic of Moldova”. Part (4) provides that “the effect on a person
of the new national law does not affect his or her legal age acquired and recognized
in accordance with the previously applied law”.

In the previous version of the Civil Code, article 1591 regulated the recognition
of a foreigner as incapacitated or with limited legal capacity. The article provided that
this can be done on the basis of the legislation of the Republic of Moldova. It was also
clarified that “legal representation of an inept foreign citizen or a stateless person, as
well as assistance to a foreign citizen with limited legal capacity or a stateless person, is
carried out in accordance with the law governing the legal relations of representation
or assistance.” In previous publications we have noted that reference to the law of the
Republic of Moldova, which in the relevant case would be the law of the court (lex
fori), is a bad way to resolve the conflict. The attitude of the legislator to the issue of
restriction and deprivation of legal capacity through a court decision may not coincide
in different States. The conflict of laws issue is also addressed in different ways: for
example, the Romanian Civil code provides that restrictions on legal capacity relating
to certain legal relations must be regulated in accordance with the law applicable to
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these legal relations (article 2.572, part 2'2). The application of the law of the Republic
of Moldova could thus lead to non-recognition of the decision abroad.

The updated Civil Code does not contain this problematic norm.

A number of other articles of the updated Civil Code regulate other aspects
of the legal status of individuals. Thus, according to article 2589 (1), the name of
a person, its use and protection are regulated by its national law, unless the Civil
Code or other laws provide otherwise. Part (2) provides that protection from acts
committed on the territory of the Republic of Moldova that infringe on the right
to a name is provided in accordance with its legislation.

Article 2590 regulates issues related to the protection of an adult individual.
Thus, it is provided that protection measures in respect of an adult or a person
who has otherwise acquired full legal capacity are subject to the law of the state in
which it has its usual place of residence on the date of establishment of the protec-
tion measure (part 1). Exceptionally, to the extent necessary for the protection of
an individual, the competent authority may apply or take into account the law of
another state with which the legal provision is most closely related (part 2).

The existence, scope, modification and termination of the powers of a repre-
sentative office established by a fully capable person under a contract or unilateral
transaction for a situation where it will not be able to protect its interests are regulated
by the law of the state in which the person has a place of habitual residence at the
time of conclusion of the contract or unilateral transaction. This person, however,
has the right to choose one of the following laws:

(a) national law;

(b) the law of the previous place of usual residence;

(c) the law of the state in which the property is located, with regard to measures

for the protection of that property (part 3).

Measures taken with respect to the protected person or his property are regulated
by the law of the state whose authorities direct and control the implementation of
protection by authorized persons (part 4).

The absence of the status of a representative or other person entrusted with
protection, determined in accordance with the law to be applied to the protection
of an individual, is not opposed to a third person who has faithfully accepted this
status, according to the law of the place where the transaction was made, if the
transaction was made in the presence of the parties and on the territory of one
state (part 5).

According to article 2591, recognition as missing, declaration of death, state-
ment of death, as well as assumptions about the presence or absence of an individual
among those that are alive, are regulated by the last national law of this person. If
this law cannot be established, the law of the Republic of Moldova is applied.

12 Codul civil, republicat. 2011. [online] http://www.dreptonline.ro/legislatie/codul_civil_repu-
blicat_2011_noul_cod_civil.php#cartea7
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Article 2592 provides that the registration of civil status acts of citizens of the
Republic of Moldova residing outside its borders is carried out by the consular offices
of the Republic of Moldova, and in the absence of such, by the embassies.

In this context, it is also necessary to quote the Law on civil status acts No. 100 of
26.04.2001". According to article 15 (4), the Ministry of foreign Affairs and European
Integration and the Public Services Agency perform the functions of supervision and
control over the activities of diplomatic missions and consular offices of the Repub-
lic of Moldova on civil registration. Article 72 (5) provides that the printing of civil
registration forms, civil registration certificate forms, and other forms used in the
registration of civil status acts, as well as their distribution among the civil registration
authorities of the country, is provided by the public services Agency. At the request of
the Ministry of foreign Affairs and European integration, such forms are transmitted
to the diplomatic missions and consular offices of the Republic of Moldova.

But there are other important rules. Article 13 of this law states that documents
on civil status registration issued to foreign citizens and stateless persons by the
competent authorities of foreign states in accordance with the laws of these states are
recognized as valid in the Republic of Moldova if they are legalized in accordance
with the established procedure and unless otherwise provided by international agree-
ments (part 1).

Civil status records of citizens of the Republic of Moldova, compiled by the com-
petent authorities of foreign States, have evidential force in the country only if they
are re-registered (registered once again) in the civil status registers of the Republic
of Moldova. Re-registration of civil status records and entering marks received from
abroad in the civil status records are made by the civil status registration authority.
Citizens of the Republic of Moldova are obliged to apply for re-registration within
six months from the date of the return or from the date of receipt from abroad of
certificate of registration of civil status, copies of records of civil status or extract
of such record (part 2).

Within the framework of article 2593 of the Civil Code, the right of an indi-
vidual to carry out business or professional activities without forming a legal entity
is determined by the law of the state in which this individual has received permis-
sion to carry out business or professional activities. If this provision is not applicable
because there is no obligation to obtain a permit, the law of the state of the main
place of business or professional activity is applied.

As a result, we can conclude that the legal status of individuals in the inter-
national private law of our country is regulated in sufficient detail and adequately.
The relevant rules are scattered throughout the text of a number of legal acts (codes,
laws), which in practice can cause difficulties in their application, but to overcome
this complexity, there is an explanatory resolution of the Plenum of the Supreme
Judicial Chamber.

13 https://www.legis.md/cautare/getResults?doc_id=112686&lang=ro
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W3MEHEHUA MOJIAABCKOIO CEMEMHOIO
3AKOHOJATEJIbCTBA OTHOCUTEJIbHO
MPOLEAYPbI PACTOPXKEHUA BPAKA

Enena FEOPTULLI, cTapwumit npenoaasatenn

CHANGES TO THE FAMILY LEGISLATION OF THE REPUBLIC OF MOLDOVA REGARDING THE
PROCEDURE FOR TERMINATION OF MARRIAGE

Recently, divorce procedures have been simplified in family legislation. If earlier divorce was
possible only in the civil registry authorities and in the court, then from March Ist, 2019,
divorce is also possible with a notary. The procedure for divorce in civil registry offices was also
simplified. If earlier in the registry office it was possible to divorce with the mutual consent of
the spouses who do not have common minor children (including adopted), then at present the
registry office can dissolved the marriage of spouses with common minor children.

Key words: marriage, divorce, family legislation, civil registry authorities, court, notary.

MODIFICARI IN LEGISLATIA FAMILIEI DIN REPUBLICA MOLDOVA PRIVIND MODALITATEA
DE DESFACERE A CASATORIEI

Recent, in legislatia familiald au fost simplificate procedurile de divort. Dacd anterior divortul
a fost posibil numai la organul de stare civild si pe cale judecdtoreascd, atunci de la 1 martie
2019, divortul este posibil si la notar. Procedura de divort in organul de stare civild a fost,
de asemenea, simplificatd. Dacd inainte la organul de stare civild era posibil sd divortezi cu
acordul reciproc al sotilor care nu au copii minori comuni sau infiati de ambii sofi, in prezent
la organul de stare civild poate fi desficutd cdsdtoria sotilor cu copii minori comuni.
Cuvinte-cheie: cdsdtorie, divort, legislatie familiald, organ de stare civild, notar.

3a nocnednee 8pems 6 cemeiiHoM 3aKOHO0AMenbCmee Obiid yNPouwseHa npouedypa pacmopueHus:
6paxa. Ecnu panvuie pacmopaierue 6paxa 0bisio 603MOHCHO MONLKO 8 0P2AHAX 3ANUCU aKIo8
2PaNOAHCK020 COCMOAHUS U 6 CYO0ebHOT uHcmanyuu, mo ¢ 1 mapma 2019 200a pacmopaicerue
6paxa 803mosxcHO U y Homapuyca. Taxse 6vina ynpoujena npouedypa pacmopiucenus 6paxa
8 OpeaHax 3anucy akmos 2pamoaHckozo cocmosiHust. Ecnu panvie 6 opzanax 3anucu akmos
2PaNOAHCKO20 COCOAHUS ObLI0 803MONCHO pacmopicerue 6paKa npu 63AUMHOM CONIACUU
CYNpy208, He UMEIOUUX OOULUX HecoBepuleHHONEMHUX Oemell (6 MOM HUCTE YCbIHOBIEHHDIX),
Mo 8 HACMOsTW4EE BPEMST 6 OP2AHAX 3ANUCYU AKINO8 2PANOAHCKO20 COCPOTHUS MOXNem Obimp
pacmoperym u 6pak cynpyzos, umenuiux oousux HecosepuienHonemuux demeti. Inagroe
ycnosue, umoOvL Mexcoy cynpyzamu He Obinio pa3HonACUtl, CBA3AHHVIX ¢ pasdenom obusei
COBMeCMHOL COOCMBEHHOCU UL COOEPHAHUEM, BOCHUMAHUEM U MECTNOM NPONCUBAHUS
00UUx HecosepuieHHONeMHUX demell Uy codepicaruem 00H020 U3 CYynpy208.

Kmiouesvie cnosa: 6pax, passood, cemeiinoe 3aKkoH00amenyCmeo, 0peaH AKmos 2paioancKozo
COCMOAHUA, CYOeOHAA UHCIAHYUS, HOMAPUYC.
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B >yI3HM ITpaKTHYeCKM KaXK[JOTrO YeJIOBeKa PaHO MJIY II03[JHO HaCTyIaeT MOMEHT,
KOT'JIa OH CBSI3BIBAET CBOIO JKM3Hb C JPYTUM. bonbliast 4acTh U3 CIOXKMUBILIMXCS Hap
PETUCTPUPYIOT CBOV OTHOLIEHNS B COOTBETCTBIY C 3aKOHOM. B pesynbrare nosiBisieTcst
HOBas Adelika obuiecTBa — ceMbsA. B Pecrybmmke MonjoBa ceMbs M ceMeliHbIe
OTHOLIEHV S HaXO[ATCA 110f, 3allTON rocyzapcTsa. Tonbko Opak, 3aK/II0YeHHBII B
FOCYAPCTBEHHBIX OpraHax 3aIlyiCyl aKTOB IPa>kAaHCKOTO COCTOSIHUA, BIIEUET 3a OO0t
BO3HUKHOBEHNE TIPaB 1 00513aHHOCTEN, TpefycMOTpeHHbIX CeMeTHBIM KOeKCOM'.
Tak Ha3bIBaeMBIil TPAXXTAHCKUIT OpPaK B COOTBETCTBUU C 3aKOHOM He SIBIISIETCS
OpaxoM B IIPaBOBOM CMBIC/IE U HE HecCeT 3a co00Jl TeX MPaBOBBIX MOCIENCTBU,
KOTOpBIE yPEeTyIMPOBAHbI CEMEHBIM 3aKOHOLATETbCTBOM.

3HaveHe CeMbH B >KM3HU KaXK/[OTO Yel0BeKa, 001jeCTBa U TOCYAAPCTBA CIIOKHO
IIepeoLeHNTh. B ceMbe 3aK/IafibIBAIOTCsI OCHOBBI HPAaBCTBEHHOCTH U TYXOBHOCTH,
CKJIaJIbIBAaeTCsI MYPOBO33pEHIIE YeTIOBeKa, POPMIPYIOTCS ero COlManbHble KauecTBa.
3mopoBast U KpenKas ceMbsl — 3aJI0T CTaOMIBHOCTH 001ecTBa. B HacTosI1Iee BpeMs
B Hallleil CTpaHe, HECMOTPS Ha BCe CTapaHMs IIpaBsAllell BIaCTH U COLMAIbHYIO
HaIlpaB/IEHHOCTDb MPOBOAMMBIX pedopM, BCe ellle OCTPO CTOUT PsJ BOIPOCOB:
memorpaduuecknit KpU3NC, POCT CMEPTHOCTH, IIafieHue POXKAaeMOCTH, CHIDKeHNe
IPOIO/DKUTEIBHOCTY KU3HY, YXYALIEHe 30POBbsI TI0El, HU3KUI YPOBEHb SKM3HU
OONBLIMHCTBA HACeNIeHNU s, MUTPALIMsL; aJIKOTO/IN3M, HAPKOMAaHNA, IPECTYITHOCTb,
HEeyBepeHHOCTb B 3aBTpallHeM AHe. Bce 3Ty Ipo6eMbl CKas3bIBaIOTCS B LEPBYIO
oYepesib Ha OCHOBHOJ CTPYKTYpe ob1ecTBa — ceMbe. 1o Bo3neiicTBIEeM HeraTVBHBIX
00111eCTBEHHBIX (PaKTOPOB MHOTHME CEMbI PACIafaloTCs’.

He6naronpustHoe BiusHIEe Pa3BoOfOB Ha KM3Hb 0011ecTBa, beccriopHo. OfHaKO
Y MOpaJIbHBIE 3aIIPeThl, I HETaTMBHOE OTHOLIEHNME K Pa3BOAY, KaK K COLIMATbHOMY
SIBJICHMIO, JIO/DKHBI OTCTYINTD IIepef COOOPKEeHAMY 3aILYIThI YeJIOBEYECKOV ITIHOCTHL.
OrTHollleHns1, BOSHMUKaOLIVe B Opake, IO CYTY CBOEI TAKOBBI, YTO TaK XKe, KaK HUKTO
He MO>KeT 3aCTaBUTh BCTYIUTH B HUX, TOYHO TaK >K€ HUKOMY, KpOMe CaMIX CYIIPYTOB,
He JIaHO IIPaBO PeLIaTh, IPORO/DKATh VX WIM IpeKpaTuTh. I109TOMY IpefcTaBieHne
O PONMU TOCYAapCTBEHHBIX OPTaHOB NPV PacCTOP>KEHUM Opaka JOMIKHO MEHATHCS.
VI3MeHsieTCs U TIpefCTaB/IeHNe O TOM, YTO CIIY)KUT OCHOBaHMEM ISl PAaCTOPXKEHSI
Opaxa.

o npunsatus HoBoro CeMeilHOTO KOJeKca OCHOBAHMEM [/ISl PACTOPIKEHUS
Opaka cuMTaICs HENONPaBUMBIIL pacnaf ceMby. Hannune atoro ob¢crositenpcTBa
YCTaHABIMBAIOCH IPU pacTOp>KeHuy Opaxa B cyfebHOM mopsifke. Tak, cTaTbs 36
Kozexca o 6pake 1 cembe Monpasckoit Coerckoit Coryanucrideckoit Pecrry6nmkn
IpeAycMaTpuBaa, YTO CyJ, YCTaHABIMBasl [ieICTBUTE/IbHbIE MOTUBbI IIOfjAuN
3a5BJIEHUs O pacTOp>XKeHuu 6paka, 00s13aH ObII IPUHATD Mepbl K IPUMUPEHUIO

1 Cewmeitnabii Kogekc Pecny6m/n<1/[ MomgoBa Ne 1316 ot 26.10.2000. B: O(i)I/ILII/Ia)IbeIﬁ MonuTtop
Peciy6muku MongoBa, Ne 47-48 ot 26.04.2001; cT. 2.

2 Jlonrosa M.H. Paspop: anuMeHTBI, pasfiell UMYILECTBA: KaK IPaBUIbHO NOJATh UCK B CY/?
Mocksa: IpoccMepnua, 2012, c. 3.
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CYILIPYTOB M O3JOPOBJIIEHMIO ceMelfHOI 06cTaHOBKI®. CyJ GBI BIpaBe OTIOXUTD
pasbMpaTenbCTBO e, Ha3HAYMB CYHpPyraM CPOK IS IPUMUPEHNA B Ipefieliax
IIecTy MecsleB. bpak pacropracs, ecu CyioM ObIIO YCTaHOBJ/IEHO, YTO Jja/IbHe A s
COBMECTHAS >KM3Hb CYIIPYrOB M COXpaHEHNe CeMbY CTall HEBO3MOXKHBIMIL.

AHanu3 HOBOTO 3aKOHOJIATe/ILCTBA O PACTOP)KEHMM OpaKa IT03BOMAET ClieaTh
BBIBOJ O TOM, YTO OCHOBaHMEM J/Is1 PaCTOPKeHN: Opaka AB/IAeTCA B3aMIMHOE COTIacue
CYIpyroB Ha pa3pofi. HemonmpaByMBbIil pacmaj, ceMby CIYXXUT OCHOBAaHMEM /IS
pasBoja TONBKO IIpU PacTOp>KeHNM bpaka I0 TpeOOBaHNIO OJHOTO 13 CYyIPyroB B
cy4ae OTCYTCTBUSA COITIACHS BTOPOTO CYNIPyTa Ha pas3Boj.

TeopernyecknM 060CHOBaHMEM TaKOTO IIOIXOfA AB/IAETCA PEeCTaB/IeHNE O TOM,
4TO €C/IY B OCHOBE BOSHMKHOBEHMS OPauHOTO IPaBOOTHOIICHNUS JIEXKUT LOTOBOD,
TO HEOOXOAVMO HOIIYCTUTH ¥ BOSMOXKHOCTD IIpEKpallleHNs ero B 11000e BpeMs II0
B3aIMHOMY cornacuio cropoH. CiefjoBaTe/IbHO, B TeX CIy4yasx, KOrfa oba cympyra
COITIACHBI Ha Pa3BOJ, TOCY/JapCTBEHHbIe OpTaHbl JO/DKHBI TOTIBKO PeIrMCTPUPOBATh UX
COIIallleHNe O pacTOpxKeHUM 6paxa. [leficTBIsI 9TUX OPTaHOB He CIIeflyeT CBA3bIBATD
C OILIEHKOJI KaKMX~/IMOO0 0OCTOATEIBCTB MIM BbIHECEHUEM pelleHmit’,

CoxpaneH1e 6paka IMeeT CMBICII TOJIBKO B CITy4ae, €C/IN Y CYIPYTOB ObI/Ta KpemKas,
MOpa/IbHO 37I0POBasi CeMbs1, OCHOBAaHHAs Ha IIOOBM U YBa)KEHNN, CIOCOOHAA IIEPEXXUTD
BCe HEB3TO/IbI, BBIIABIINE Ha Hee. B HeKOTOPBIX CTy4dasx ceMbs IepecTaeT 67ar0TBOPHO
B/IVATD HA ee WIEHOB U JjaXKe BHI3bIBAET HeraTMBHbIE peakuuu. [IosToMy ceMelTHbIM
3aKOHOJaTebCTBOM IIPEyCMaTPUBAETCA BO3MOXXHOCTD IIpEeKpalleHns Opaka.

I[Tox mpekpaiienreM 6paka MOHMMAETCS NPeKpalljeHNe 3aperucTPUPOBAHHBIX
OpavHbIX IIPaBOOTHOLICHNIT MEK/IY CYIIPyTaMy B CBSI3U C HACTYIICHMEM OIIPeie/IeHHbIX
fopugudecknx ¢akToB. PacTopxxeHue 6paka oTIM4yaeTcs OT IpU3HaHUs Opaka
HefIeJiICTBUTETbHBIM TeM, YTO IIPM PACTOP>KeHMM Opak ImpeKpalraeTcs Ha Oypyiiee
BpeM, B TO BpeMs KaK IIpU3HaHMe Opaka HeJlelICTBUTE/IbHBIM 06/1ajiaeT 00paTHOI!
CUJION U TIpeKpalliaeT IpaBoBble MOC/IEACTBIA Opaka C MOMEHTA €TO 3aK/TI0YCHMS.

OcHoBaHMAMN INpeKpallleHNus Opaka ABIAIOTCA Iopupudeckye (axThl,
npenycMoTpeHHble B cT. 33 CeMertnoro Kopekca Pecniy6nuku MomnjoBa, K KOTOPBIM
OTHOCATCS: CMEPTh OIHOTO 13 CYIIPYTOB; 0O'bABIEHN B CYeOHOM IIOPsfIKe O[HOTO
U3 CyIPYroB yMepIINM; pacTOp>KeHMe Opaka 1o 3asBJIEHUI0 OZHOTO MM 000uX
CYIIPYTOB; pacTop>keHue Opaka IO 3asBJICHMIO OIEKYHa CyIpyTra, B OTHOLICHUN
KOTOPOTO yCTaHOBJIEHAa Mepa Cy[eOHOI OXPaHBI B BUJIE OIIEKN’.

B cnyuae cmepTy cympyra uiam o6bABIeHMA CyAeOHON MHCTaHIME!! OZHOTO
U3 CyIPYroB yMepUIMM He TpebyeTcs KaKoro—ambo crennanabHOro oGopMIeHns

3 Kopekc o 6pake u cembe Monpmasckoit CoBeTckoit CoLmanmucTnIecKoi Pecny6m/n<1/1 Ne CFA-
MIL or 26.12.1969. B: Odmumansusiit Biomnerens, Ne 000 ot 26.12.1969. Yrparun cuy B
COOTBETCTBUM C 3aKOHOM Pecny6m/u<1/1 Mongosa Ne 1316 ot 26.10.2000. B: Odmrimanpupit
Monnrop Pecny6m/n<1/[ Monpmosa, Ne 47 ot 26.04.2001.

Anrtoxonbckaa M.B. Cemerinoe nnpaBo. Mocksa: IOpucts, 2002, c. 128.

5 Cewmernnbiit Komekc Pecr[y6m/n<1/[ Mornposa Ne 1316 ot 26.10.2000. B: Oduumansusiit Morutop

Pecny6m/u<1/[ Monposa, Ne 47-48 ot 26.04.2001.
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HpekpaieHns 6paka. B rakux cinydasx 6pak c4MTaeTcs MpeKpaljeHHbIM ¢ MOMEHTa
CMEepTH CYIIpyTa MM C MOMEHTA BCTYIUIEHNS B 3aKOHHYIO CUTY pelileHNs CyIeOHOI
MHCTaHIMU 00 O0OBSABIEHUN CYHpyra yMepuinuM. ENMHCTBEHHBIM TOKYMEHTOM,
HOATBEP>KAAIOIIUM IIpeKpalljeHne Opaka BCIe[CTBIE CMEPTI CYIPYTa, sABAACTCS
CBUJETENBCTBO O €r0 CMEPTH, BBIAZAHHOE OPTaHOM 3aIMCK aKTOB I'PAXKAAHCKOTO
cocrosians. O6bsiB/IeHNeE CYeOHOI MHCTAHIMEN OHOTO U3 CYIIPYTOB YMEPIIM BIeYeT
TaKe XKe IPaBOBbIe TOCTEACTBI, UTO 1 (pusudeckas cMepTh Cympyra. bpak cuntaercs
HpeKpaleHHbIM. [loKa3aTenbCTBOM IIpeKpallieH1s Opaka BCIeCTBIE O0bABICHN S
cyne6HOI MHCTaHI{Mel OfHOTO M3 CYIPYTOB yMEpIUUM SIB/ISETCsS BCTYIMBIIEE B
3aKOHHYIO CUTY pellieHe CyIeOHOI MHCTAaHIMM 00 OOBSABIEHUN CYIIPYyTa YMEPIIMM.
rOCYHapCTBeHHaH peructpanmusa CMEpTu cynpyra IIpOM3BOANTCA OpraHOM 3allliCn
aKTOB I'PXX/JAHCKOTO COCTOSIHMSI HA OCHOBAHMY YKa3aHHOTO CYeOHOTO pelIeHNsL.

O6bsiBIeHne CyneOHOI MHCTAHIMe Cypyra YMepIIUM VIN [IPU3HAHME ero
6e3BeCTHO OTCYTCTBYIOIMM OCHOBAHO Ha Mpe3yMuuny (IpefuonioKeHn) CMepTH
CyIpyra Win KOHCTaTalym pakTa HeBO3MOXXHOCTY PeIeHVsI BOIIPOCa O ero XI3HU
U CMEPTU. HOSTOMY HeE VICK/TIOY€HAa BO3MOXXHOCTD ABKU UIN O6Hapy)l(eHI/IH MecTa
npebbIBaHMs Cynpyra. B ciydae siBKu mim oO6HapyKeHMst MecTa IpeObIBaHMs /INLA,
IPU3HAHHOTO 6€3BECTHO OTCYTCTBYIOIINM MM OOBSIBIEHHOTO YMEPIINM, CyAeOHast
VHCTAaHIINA OTMEHAET pENIECHNE O IIPU3HAHUN €T0 6e3BeCTHO OTCYTCTBY}OHlﬂM nnmn
00BsIBIEHNN yMepIINM. B Takux caydasx BO3HMKAET BOIPOC O IOPUANYIECKOI
cynpbe mpexpameHHOro 6paka. OH penraeTcsi 0 IpPaBMUIaM, YCTAaHOBIEHHBIM
CemeitubiM KomekcoM Pecnybnukm MonpoBa. Tak, B cay4asx sSIBKM CYIpyra, B
YCTaHOBJICHHOM 3aKOHOM IIOpsi/iKe OObSB/ICHHOTO YMEpIINM WM/IM IIPU3HAHHOTO
0e3BeCTHO OTCYTCTBYIOIUM, ¥ OTMEHBI COOTBETCTBYIOLIETO pelleHNs CyaeOHOil
MHCTAHLIMM OT/IET 3aIIVCH aKTOB IPOKJAHCKOTO COCTOSIHIIS BIIPaBe BOCCTAHOBUTH Opak
10 COBMECTHOMY 3asABJIEHUIO CYIIPYIOB, €C/IA JPYTOil CYIIPYT HE BCTYNWUI B HOBBIN
6pak. IIpu arom, ecnn 6pak BOCCTAaHOBJIEH, CYMTAETCS, YTO OH He IIPEKpPAILa/Cs.
VIMy1ecTBO, HAXXUTOE BO BPeMsl OTCYTCTBHUS OFHOTO U3 CYIPYTOB, IPMHALIEKNUT
CyIpyry, KOTOPBII €10 HaXWI.

Bpax He MOXeT ObITh BOCCTAHOB/IEH JJaXKe TPV COBIIAJEHNY SKEAHNUS CYIIPYTOB O
€ro BOCCTaHOBJIEHMY, €C/IM JPYTOIt CYIPYT BCTYIII B HOBBIIT Opak. BocctanoBeHne
Opaka OpraHOM 3aIlVCY aKTOB I'PAXKJAHCKOTO COCTOSIHNUSA MMeeT oOparHyio cuny. B
pesy/bTare 4ero CyHpyrit IPU3HAIOTCS COCTOSILIMMI B OpaKe C MOMEHTA TOCYHAAPCTBEHHOM
perucTpanny 3aKkmodeHns 6paka, a He C MOMEHTa er0 BOCCTAHOBJIEHVISL.

[Tpy xus3HM 060MX CynpyroB 6pak MOXeT OBITH HpeKpalleH HyTeM ero
pacropxenus (passopa). B coorserctBum ¢ CemeltHbIM KomekcoM Pecrybnukum
MonpnoBa 6pak MOXeT OBITH IIPeKpaIleH IIyTeM ero PpacTOPKEHWsI [0 3asIB/IEHNIO
OJJHOTO M/IM OOOMX CYIIPYTOB, @ TAKIKe II0 3asIB/IEHIIO OIIEKyHa CYIIPYyTa, B OTHOLIEHNN
KOTOPOTO YCTaHOBJIEHA Mepa Cy[AeOHOII OXpaHBbI B BUJIE OIIEKI.

6 Cewmernnbiit Kogekc Pecny6nMKM Mornpoa Ne 1316 ot 26.10.2000. B: O¢uumanpusiit Morutop
Pecriy6muku Monposa, Ne 47-48 ot 26.04.2001; cr. 40.
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B crarbe 34 Cemerinoro xopexca Peciybnmkyu MonjoBa Tak >ke CORepXKUTCS
HOpMa O HeJOIyCTUMOCTY NpefbIBIeHNUs My>KeM TpeOOBaHUA O PaCTOP>KEHUN
Opaxa 6e3 cornacus >KeHbl BO BpeMsA ee OepeMeHHOCT! M Ha IPOTSDKEHUM rofa
HOCIIe POXKJEHUA peOeHKa, ec/ii peOeHOK pOAMICS XXUBBIM I B TeUeHMe 3TOTO Tofia
OCTaBaJICS >KM3HECIOCOOHBIM’. [JaHHOe OrpaHMYeHNe HallpaB/ICHO Ha OrpakieHue
JKEHIIVMHBI B ITepyof;, 6epeMEeHHOCTH U B T€UeHe FOfja II0CTIe POXK/IeHN s pebeHKa OT
HEHY>KHBIX BOTTHEHUI! M TIePeXKVMBAHWIT, CBSI3AHHBIX C Pa3BOJOM, a 3HAYUT 11 Ha OXPaHy
310poBbsl MaTepu U peberka. Cormacye )keHbl Ha BO30Y>K/IeHMe e/la O PaCTOP>KEHNUM
6paxa JO/>KHO OBITh BBIPaXKEHO B IIVICBMEHHOJ opMe ITyTeM II0fjadyl COBMECTHOTO
C My>KeM 3asIBlIeHIS O PaCTOP>KeHNM OpaKa B OpraH 3alliCH aKTOB TPasKJaHCKOTO
COCTOSIHUA WM IIyTeM COOTBETCTBYIOLIel HaMICK Ha 3asBICHUI MY>Ka O pasBofie
B OPTaH 3alMCU AKTOB IPA>KJAAHCKOTO COCTOSIHMA. [Ipy OTCYTCTBUY COTTIaCH st )KEHBI
OpraH 3aIMCH aKTOB I'Pa>KJAaHCKOTO COCTOSHMS OTKasblBaeT MYXKY B IPMHSATUU
3asIBJIEHMSI O PACTOpXKeHuu Opaka, a eC/iu 3asiBjeHNe IPUHATO, TO OPraH 3aICU
aKTOB I'Pa’k[JAHCKOTO COCTOSIHNA BO3Bpallaer ero. IIpu mojade My>keM MCKOBOTO
3asIBJIEHNsI O PasBoOfie B CY/ieOHYI0 MHCTAHIIO COI/IACHe KEHbI Ha PaCCMOTPEHNe Jienia
MOXXeT OBITb IO TBEPXKAEHO ee IMVICbMEHHBIM 3asBIeHIEM (CAMOCTOSATEIBHO UK B
BUJIe COOTBETCTBYIOLIEN HAAMCK Ha 3asIBTIEHUM MY>Ka). B mpoTuBHOM cry4ae cynbs
OTKa3bIBaeT B IPUHATUN UCKOBOTO 3asIBJIEHNs, @ €C/IU OHO OBUIO IPUHATO, CyfAebHas
MHCTaHIVS IPeKpalliaeT IPOM3BOACTBO IO AeTy, O YeM BBIHOCSATCSI COOTBETCTBYIOLIVIE
ompenenenys. OGHAKO YKasaHHbIE OIpefieNleHNsl CyAeOHOI MHCTAaHIMMU He SBIAI0TCS
HPENsITCTBUEM [/ MYXa K IIOBTOPHOMY OOpalleHNo B CyfeOHYI0 MHCTAHI[NIO
C MCKOM O pacTOp>KeHuu Opaka, eCIyu BIIOC/IEACTBUM OTIANN Nepednc/IeHHbIe B
CeMelTHOM KofieKce 00CTOATEIbCTBA.

ITopsimok pacTop>KeHMs Opaka, permaMeHTHpoBaHHbI B CeMeliHOM KofeKce
Pecny6nuku MonjoBa, mpeTepIen B IoC/IefHee BpeMs n3MeHenus. [lo 1 mapra
2019 ropa mpegycMaTpUBaINCh [iBa IOPs/IKa PAcTOpXKeHMs Opaka: B CyHeOHOI
MHCTAaHLMM U B OpraHax 3allMCU aKTOB I'Pa)XAaHCKOTO COCTOAHMA. 3akoH N 246
0 HOTapMajIbHOI IpoLeype BHeC u3MeHeHNUs: B CeMeHbI KOfIeKC, IIPEfOCTaBUB
cynpyram ¢ 1 mapTa 2019 rosa BO3MOXHOCTb pacTOp>KeHMs Opaka y HoTapuyca®.
Takum 06pa3oM, B HACTOsIIee BpeMs pacTOp)KeHue Opaka IPOM3BOGUTCS B OPraHax
3aIIMCHU AKTOB I'Pa)k[JAHCKOTO COCTOSIHMUSA, B CY/leOHOM IOpsIIKe VIV HOTapuycom’.

PacTtopxeHue Opaka B OpraHax 3alMCU aKTOB TPaKJZaHCKOTO COCTOSIHMS.
ITpy B3aMMHOM cOIJIacCHM CYIIPYTOB Ha pacTOp)KeHMe Opaka, B CIydasX, KOTfAa
MeX[y HMI He MIMeeTCs Pa3HOI/IACHIL, CBA3AHHBIX C Pa3fie/ioM 00Ieil COBMeCTHOI
COOCTBEHHOCTH MM COflep>KaHMeM, BOCIIMTAHMEM M MECTOM IIPOXKMBAHMS 00IUX

7  Cewmerinbiit Kopexc Pecrry6nukn Monmosa Ne 1316 ot 26.10.2000. B: Odmrmanpusiit Morutop
Pecny6nm<m Monposa, Ne 47-48 ot 26.04.2001.

8 3axon Pecrybnmky Monposa Ne 246 ot 15.11.2018 o HOoTapmanbHOI mpouenype. B:
Oduunanpbiit Monutop Pecrry6mmku Mongosa, Ne 30-37 ot 01.02.2019; cT. 96.

9 Cewmennbiin Kogekc Pecr[y6m/n<1/[ Mornposa Ne 1316 ot 26.10.2000. B: Oduumansusiit Morutop
Peciy6rmku Monposa, Ne 47-48 ot 26.04.2001, cr. 35.
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HeCOBEPLICHHONIETHUX JieTell VM COfep>KaHMeM OHOTO U3 CYIPYTroB, Opak MOXeT
OBITH PACTOPTHYT B OpraHe 3alMCH aKTOB IPaKJaHCKOTO COCTOSIHMS IO MECTY
JKUTENbCTBA M060r0 U3 cynpyros. CyIpyru y4acTBYIOT B pacTOp)KeHUN Opaka B
COOTBETCTBUU C 3aKOHOM 00 aKTaX rpak/jaHCKoro coctosiHms Ne 100 ot 26.04.2001.

TakyM 06pa3oM, HOBEJION CeMeTHOTO 3aKOHOJIaTe/IbCTBA CTajla BO3MOXKHOCTD
pacTop>keHus OGpaka B OpraHax 3aIlyiCi aKTOB TPa>kLaHCKOTO COCTOSIHMSI He TOTIBKO
CYIIPYTOB, He MMEIOIUX CBOMX OOI[MX HeCOBEePLIEHHOIETHIX JeTell (B TOM 41ciIe
YCBIHOBJIEHHBIX), HO U CYIIPYTOB, MMEIOMINX CBOMX OOIINX HeCOBEpPIICHHONETHUX
meteit. [laHHast BOSMO>XXHOCTD BBeJleHa B CeMeJHOe 3aKOHOAATeNIbCTBO 3aKOHOM Ne 17 ot
05.04.2018 0 BHeceHMU M3MEHEHMUII ¥ JOIIOTHEHNII B HEKOTOpbIe 3aKOHOJaTe/TbHbIe
aKThlI U BCTymuaa B cuny ¢ 1 mionsa 2018 ropa'®.

Perncrpanns pacTopxeHus 6paka NpOM3BOAUTCA B OTHe/Ie 3aMUCK aKTOB
TPaXXZaHCKOTO COCTOSTHYA IO MECTY >XUTEIbCTBA 000MX CYLIPYIOB MM OFHOTO
U3 HUX 1160 B OTHeNe 3alMCY aKTOB IPa’KJAaHCKOTO COCTOSIHMS, B KOTOPOM ObLI
3aperucTpUpoBaH Opax.

Ecnu opyH 13 CynIpyroB He MMeeT BO3SMOXKHOCTM ABUTHCA B OpTaH 3aIllICY aKTOB
IPak[JAHCKOTO COCTOSIHMSA 1151 TIOfA4M 3asB/ICHISI O PACTOP>KeHUM OpaKa, ero Xe/aHye
MOXKeT OBITh BBIPaYKEHO B OT/E/IBHOM 3aIB/IEHIN, KOTOPOE JO/DKHO OBITh YIOCTOBEPEHO
HoTapuycoM. PacTopskeHne 6paka perncTpupyeTcs B IpUCYTCTBUM OOOUX CYIIPYTrOB
VIV OfHOTO M3 HUX IO MCTEYEHMM MeCsla co JHs rnopgaun 3asasiaenus. [Ipuanmas
3asiBJIEHNE O PaCTOPXKeHUY OpaKa, CIIy>Kaluii OpraHa 3aIlCy aKTOB I'PaXKFaHCKOTO
COCTOSIHMS 00513aH HPeRYIpPEesUTh CYIPYIoB, YTO OTCYTCTBME OFHOTO U3 HUX B
YCTaHOBJIEHHBII /Il PETUCTPALIUY PACTOPXKeHMsI OpaKa CPOK 110 HeYBa>KUTEIbHBIM
Ipyr4YyHaM He OyjeT IpenATCTBOBATb pasBoay'.

ITo Tpe6OBaHNUIO OFHOTO U3 CYNIPYrOB Opak MOXKET OBITb paCTOPTHYT B OpraHe
3aMMCY AKTOB I'PAXKLAHCKOTO COCTOSIHNA, €C/IU APYTON CYIPYT: a) 3aIlMIleH Mepoit
CyZne6HOIT OXpaHbl; b) Ipr3HaH 6€3BECTHO OTCYTCTBYIOLINM; C) OCYXK/IeH K JINIICHIIO
cBOOOJIBI Ha CPOK CBBIIIE TpeX JIeT. JasAB/eHNe O PacTOp>KeHMM Opaka B JaHHOM
CIy4ae IOfaeTcs CyIpyroM, TpeOyoIuM pa3Boza.

K sasBrenuio o pactTop>keHnu 6paka MpyaralTcs peleHe (IPUroBop) Cyfe6Ho
MHCTAHIUY, @ TAK)Ke CBUAETENIbCTBO O PerUcTpauny 6paka, eciy OHO He YTPadeHo.
Perucrpanms pacrop>xeHus Opaka IPOU3BOAUTCS B IPUCYTCTBUM 3asIBUTENA 11O
VICTeYeHMI MeCsLia CO THS IOfjauyl 3asBICHNUA.

OpraH 3ammcy aKTOB IPakFAHCKOTO COCTOSIHMUS B TPEXIHEBHBII CPOK COOOIIaeT
UCTIy, OTBETCTBEHHOMY 3a OXPaHy CYIIPyTa, B OTHOLIEHNY KOTOPOTO YCTaHOBJ/ICHA
cyneOHas Mepa OXpaHbl, OIIEKYHY HaJ] IMYIIECTBOM CYIIPYTa, IPU3HAHHOTO 6€3BECTHO
OTCYTCTBYIOLYM, (B C/Ty4ae OTCYTCTBMsI OIIeKyHa — OPTaHY OIEKY I ITOIIeYNTeIbCTBA)

10 3akon PeCHy6]‘II/IKI/I Monposa Ne 17 ot 05.04.2018 o BHeceHUM M3MEHEHUI U NOIIOTHEHU
B HEKOTOPbIe 3aKOHOAaTeNbHble aKkThl. B: Odurmanbubiit Monurop Pecy6nuku Monosa,
Ne 142-148 ot 04.05.2018; cT. 1.

11 3akoH Pecny6nMI<M Monpmoa Ne 100 ot 26.04.2001 06 akTax rpak[jaHCKOTO COCTOSIHUSL. B:
Oduunansuslit Mounrop Pecybnuxu Momngosa, Ne 97-99 or 17.08.2001; cT. 43.
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VIV CYIIPYTY, OTOBIBAIOIIEMY HaKa3aHIe, O TIOCTYIIMBIIEM 3aABJIEHNI O PACTOPYKEHNN
Opaka 1 00 yCTAaHOB/ICHHOM JI/IA PETMCTPallUM pasBoja cpoke. OTHOBpPEMEHHO
3allpalllMBaeTCs MHEHMe /IN1A, OTBETCTBEHHOIO 3a OXPaHy CyNpyTa, B OTHOLIEHUN
KOTOPOTO YCTaHOB/IEHa CyieOHasi Mepa OXPaHbI, MM OCY>K/IEHHOTO CYIIPyTa O pasiene
VMYIECTBAa U YCTaHABAMBAETCA CPOK J/iA lauM OTBeTa. Ec/im OTBET He MOMydeH
13-3a UTHOPMPOBAHNA 3aIIpOCa, OPraH 3all}ICY aKTOB I'Pa>X/JaHCKOTO COCTOAHMA
PerucCTpUpyeT pacTop)KeHye O6paka B yCTAaHOBJICHHBI CPOK'2.

Ecnu mocne pactopxkeHusi 6paka B OpraHe 3allliCU aKTOB I'PaX/JaHCKOTO
COCTOSIHMA MEXJY CYIpyraMy BO3HMKAET CIIOP II0 IIOBOAY pasfiesia MMYIIeCTBa MIIN
cofiep)KaHN A, BOCIMTAaHNUA Y MeCTa IPOXXMBaHMA OOLIMX HeCOBEPIIEHHONIETHUX JieTell
VLU COflep>KaHNsA OJHOTO U3 CYIIPYTOB, OH PACCMAaTPUBAETCS B CyeOHOM ITOPSIZIKe.

B cny4asx BO3HMKHOBEHMA CIOPOB MEXAY CYIpyraMy OTHOCUTENIBLHO AeTell,
pasfena MMyIeCTBa, KOTOpOe ABMAETCA COBMECTHON COOCTBEHHOCTBIO, MM
Cofiep>KaHUA HYXX/JAIOIeT0CsA HeTPYHZOCIIOCOOHOTO CyIpyra pacTop>KeHue Opaka
IPOU3BOAVTCA B CYyeOHOM IOpAJKeE.

PacropsxeHne 6paka B CyfieOHOM MOPSAZKe IIPOU3BOANUTCS IIPYU HEJOCTVDKEHUN
CyNpyraMyu JOTOBOPEHHOCTH O COAEep>KaHUM, BOCIUTAHUM U MECTEe IPOKMBAHNA
00X HeCOBEPIIEHHONETHUX JeTeil MO0 IpU OTCYTCTBUY COITIACUs OJHOTO U3
CYIIPYTOB Ha pasBOJ; VICK/IIOUEHNE COCTAB/AIT CIy4ay pacTOp>KeHusa Opaka IIo
3asBJICHUIO OJJHOTO U3 CYIIPYIOB UM CIy4al PacTOpXKeHMs Opaka oIpefe/eHeM
HOTapuyca.

Bomnpoc pemraercs B cyfebHOM IOpsAfiKe U B CIy4asx, Korga oba cympyra
COITIaCHBI Ha Pa3BOJ, HO OIMH 13 HUX OTKa3bIBaeTCA ABUTbHCA B OPraH 3alllCK AKTOB
TPakIaHCKOTO COCTOSIHUS /I PerUCTpanuy pactopyxeHus Opaxa. Tak, DyHKT 4
IMocranosnenus [Inenyma Bepxosroro Cyma Peciy6iyky MonfoBa IpegycMarpuBaer,
4TO CyIbsl He BIIpaBe OTKa3aTb CYNpPYTy B IPUHATUY 3asABJEHNA O PACTOP>KEHUN
Opaka, a cygeOHasi MHCTAHIMS IIPEKPATUTh IPOU3BOACTBO II0 fle/Ty Ha OCHOBaHUM
TOTO, YTO OpaK MOXKeT ObITh PACTOPTHYT B OpPraHaX 3aIlMCU aKTOB IPa’kJaHCKOTO
COCTOAHNSA, €C/IM BTOPOJ CYIPYyT, HECMOTPsI Ha OTCYTCTBME Y HETO BO3PakeHMUI],
YKJIOHSETCS OT pacTOp)KeHMsI Opaka B OpraHaX 3allliCM aKTOB I'PaK[JaHCKOTO
coCTOsIHUA (OTKa3bIBaeTCs MOJATh COOTBETCTBYIOLIeE 3asB/IeHNE WM, IIOflaB €ro,
He SIB/ISIETCS ISl PETUCTPAIMU PasBoja 1 T.I.)".

CynebHasA MHCTaHIMA pacTopraeT 6pak, ecIy YCTaHOBJIEHO, UTO Jla/bHelIIasa
COBMECTHas >XM3Hb CYIIPYTOB ¥ COXpPaHEeHNe CEMbJ HEBO3MOXKHBIL. B crryuasx, Korga B
Ipoliecce pacCMOTPEHM 3asIB/IeHISI O PAaCTOpyKeH!Y Opaka OfVH U3 CYIIPYTOB He IaeT
CcoIIacKsi Ha pa3Boji, CyfeOHast MHCTAHIVSI OTK/IA/[bIBAeT CIyIIaHNUe ejla, HA3HAYMB
CPOK /i NPUMMPEHN NPOJO/DKUTENBPHOCTHIO OT OHOTO [0 LIECTY MECAIEB, 32

12 3akon Pecny6m/11<1/[ Mongosa Ne 100 ot 26.04.2001 06 akTax rpak[JaHCKOTO COCTOSIHUSL. B:
OduunanbHbiit Monutop Pecrry6nuku Mongosa, Ne 97-99 ot 17.08.2001; cT. 44.

13 Ilocranosnenne IInenyma Bricment CYJI€6HOI7[ ITamaTer Pecny6)1m<1/1 Mongosa Ne 10 ot
15.11.1993 «O mpakTuke NpyMeHeHMA CylaMM 3aKOHOJ[ATeNbCTBA T10 JleNIaM O PACTOPXKEHUI
6paka».
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VICK/TIOUEHVEeM JieTl O pasBojiaX, MHIIMVPOBAHHBIX 110 IPMYNHE HACU/INA B CeMbe,
HOATBEPXK/IECHHOTO JOKa3aTelnbCTBaMIU. ECIy Mepbl 110 IPUMUPEHNIO OKa3aauch
6e3pe3y/NbTaTHBIMU M CYNPYTH IPOJO/DKAIOT HACTAMBATh HAa pa3Bojie, CyfeOHasA
MHCTaHIUs PacTopraer 6pak.

ITox Hacunuem 6 cemve TTIOHMMAIOTCA BCe aKTBI PU3NIECKOTO, CEKCYaTbHOTO,
IICUXO/IOTMYECKOTO, [YXOBHOTO MM SKOHOMMYECKOTO HACWU/INA, 3a MCKIIOUYeHNeM
aKTOB CaMO3AIUTBI MM 3aIUTHI APYTOTO /NI, B TOM YNC/Ie YTPO3bl TAKUMMU
aKTaMl, COBEPIIEHHbIE OJHUM YJI€HOM CEMbU IIO OTHOLIEHNIO K APYTOMY YIE€HY
TOJ JKe CeMbM, IPUYMHMBIINE XePTBE MaTepUaIbHbII UM MOPANbHBIN yiep6'.

IIpn pacropxxeHyn 6paka Cylnpyryu MOTYT IPeIbABUTD B Cy[eOHYI0 MHCTAHIINIO
CcoI/IallleHye O pasfiesie MMYIEeCTBa, ABIAIOIIETOCA UX COBMECTHO COOCTBEHHOCTDIO,
0 MOpAAKe BBIIIATHI AIMMEHTOB Ha COfiep)KaHue JeTell MM HeTPYAOCIOCOOHOTO
CYTIpyTa, HY>KJAIOIIEToCs B MaTepyasIbHOI IIOMOIIIN, C YKa3aHMeM pasMepa alniuMeHTOB,
a TaK>Ke 0 TOM, C KeM 13 POiuTerIeit OyIyT IIPOXKIBaTh X OOLIIVe HeCOBEpPIIEHHOIeTHIE
IeTH.

B cnydae oTCyTCTBUA YKa3aHHOTO COIIALIEHUA VIIM HapyIIeHMSA TaKUM
CoT/IallleHVeM IpaB U 3aKOHHBIX MHTEPeCOB HeCOBEPIIEHHONETHUX JieTell mbo
OJIHOTO M3 CYIPYTOB CyleOHas MHCTAaHIVA 00A3aHa: a) 10 TpeOOBAHMIO CYIIPYTOB
(omHOTO M3 HYIX) IPOM3BECTH pasfie] MUMYIIECTBA, HAXOMAIIETOCs B IX COBMECTHON
COOCTBEHHOCTH; b) YCTaHOBUTD, C KOTO V3 pOOUTENEll I B KaKOM pasMepe OynyT
B3BICKMBATbCS A/IMMEHTBI Ha JieTell; C) II0 TpeOOBaHMIO HETPYIOCIIOCOOHOTO CYIpyTa,
MIMEIOLIero NMpaBo Ha MONTy4YeHMe alMMEHTOB OT JPYroro CyIpyra, OIpelennThb
pasMep U HOPAJOK BbIIIATHI ATMMEHTOB; d) OIpe/ieNInTh, ¢ KeM U3 POJMTEel IIoCe
UX pasBofia Oy[yT IPOXXMBAaTh HECOBEPIIEHHONETHNUE IeTH".

IIpn pacropxeHuy 6paka He MOTYT PacCMaTPUBATLCA CIIOPHI, He YKa3aHHbIE
BBIIIIE, 32 MCK/TIOYEHNEM OCIIapyBaHNsA OTIIOBCTBA 10 TpeboBaHMI0 My>Ka. Ecri paspen
VIMYIIECTBA, HAXO/IALIETOCA B COBMECTHOM COOCTBEHHOCTH CYIPYTOB, 3aTParuBaeT
VHTEpEChl TPETbUX JINII, CyHe6HaH MHCTaHLViA BIIpaB€ BbBINEINTDH Tpe6OBaHI/Ie o
pasfene UMyIeCTBa B OT/IeTbHOE IIPOU3BOJCTBO.

Ecnu 6piBIIME CynIpyTy He 0OpaTM/INCh B OPTaH 3aIMCH AaKTOB TPaskAaHCKOTO
COCTOSHM A, 3aIIICh aKTa O PACTOPXKEHMM OpaKa COCTAB/IACTCA B MX OTCYTCTBUE HA
OCHOBaHUY pelleHUs Cy/ieOHOM MHCTAHLIUM O PaCTOpKeHNY Opaka B TpeXHEBHBII
CPOK CO THA IIOCTYTUIEHN A KOIIMY TaKOTO pelleHn. I'padbl 3armcy akTa o pacTOpyKeHnn
Opaka 3aIloNHAITCA 110 Mepe BO3MOXKHOCTI B COOTBETCTBUM C CyAeOHBIM pellleHeM
VI CBUJIETENIbCTBOM O OpaKe, KOTOpPOe TaK)Ke HAIlPaB/IAeTCSA CyAeOHOI MHCTAHIIVIE.
ITpu o6pateHny OBIBIIVX CYIPYTrOB 3a IIOTYYEHVEM CBUJETENbCTBA O PACTOP>KEHUN
Opaka OopraH 3alyCU aKTOB TPa’K[JaHCKOTO COCTOSHMSA 3aBepllaeT COCTaBJIeHNe
3aIMCK AKTa O PacTOp>KeHuM Opaka. 3asB/IeHNe O PETUCTPAlNU PACTOpXKeHMs OpaKa

14 3akoH Pecriy6muky Mommosa Ne 45 ot 01.03.2007 o npefynpesxieHnyt 1 Ipecede ! HaCuInst
B cembe. B: O¢uinanpupiit Mountop Pecriy6rmmku Mongosa, Ne 55-56 ot 18.03.2008; cT. 2.

15 Cemeitnbiit Kogexc Pecrry6miku Morngosa Ne 1316 ot 26.10.2000. B: Omimasbibiit MoHuTOp
Peciy6muku Monposa, Ne 47-48 ot 26.04.2001; cr. 38.

135



STUDII JURIDICE UNIVERSITARE & 3-4 2019

Ha OCHOBaHMM PeIIeHNA CyAeOHON MHCTAaHIVY UM O JOTIOMTHEHUY COCTABIEHHO
3aIMCK aKTa O Pa3BOJie U BbIfIade CBUJIETENbCTBA O PACTOPXKEHMM OpaKa MOXKeT ObITh
CIe/IaHO YCTHO W/IM MMCbMeHHO. B rpade 3anmcu akra o pacTop>xennu 6paxa «Jlara
PaCTOp>XEHUA 6pa1<a» 3alIMCpIBa€TCA JE€HDb BCTYIVICEHNA B 3aKOHHY1I0 CMITY PEIIE€HN A
Cyne6HOI MHCTAaHIINM O pa3Bofe.

HoBbiM B ceMelIHOM 3aKOHOJATE/NIbCTBE CTa/lla BO3MOXXHOCTb PacCTOP)KEHUA
Opaxa HOTApUYCOM, KOTOpas BBefleHa 3aKOHOM Ne 246 ot 15.11.2018 0 HOTapuanbHON
mpolegype u BCTynuna B cuny ¢ 1 mapra 2019 ropa. Tak, omHIM 13 OCHOBaHMI A
PerucTpanmy pacTopskeHns 6paka AB/IAIOTCA ONpefieNieHie HOTapUYca O PACTOPXKEHNN
Opaka IO COITIACKIO CYNPYTOB.

CormacHo cT. 41 3aK0Ha 0 HOTapMAa/IbHOI IIPOLIeAYPe 3asIB/IeHNE O PACTOP>KEHNN
Opaka IO COIJIaCMIO CYIIPYTOB MOXET OBITb IIOfaHO JT00OMY HOTAapUyCy Ipu
B3aIMHOM COTJIACMM CYNPYIOB M B HPUCYTCTBUU 0OOMX Cympyros, nmnb6o B
IPUCYTCTBUM OJHOTO M3 CYNIPYTOB, €C/IM HOTApUyCy ObIIO 3apaHee IMpefiCTaB/IeHO
YHEOCTOBEpEHHOE COIIacyie BTOPOTo CYIIpyra Ha pacTOp>KeHue 6paka 1 pacCMOTpeHue
3asBJICHNS B €r0 OTCYTCTBME. 3asIBJICHME O PacTOPXXeHMUM Opaka COCTaBJIACTCS
B IMCbMEHHOM BUJe. 3aABJeHNE M/UIM yOCTOBEPEHHOE COI/Iache JIOMKHBI,
B 3aBMCHMOCTHU OT C/y4asd, IpefyCMaTpUBaTh MOPALOK y4acTUA POAUTENEN B
BOCIIMTAaHUM M COJAEP>KaHUN O6IIH/IX HECOBEPIUIEHHONIETHNX neTei[, YCTaHOB/IE€HNA
UX MeCTa XMUTEeIbCTBA, IIIAThl aNMIMEHTOB Ha COfep)KaHye CyNpyra/Cynpyru Win
pasjena MMyIIecTBa, COBMECTHO IIPHOOpeTeHHOTO 3a BpeMs 6paka. C 3Toil Lie/blo
CTOPOHBI 10} COOCTBEHHYIO OTBETCTBEHHOCTD JIe/IAI0T HOTAPUYCY 3asIBJICHNE O TOM,
€CTb I Y HUX HECOBEPUICHHOJIETHME VMIN 3a4aTbI€ OETU, a €C/IN y CYIPYTOB €CTb
HecoBepIIeHHOJIETHIIE IeT, OfTHOBPEMEHHO C PaCTOp>KeHMeM bpaka JIOMKHO ObITh
YHEOCTOBEPEHO COINIacue Cylnpyros 06 YCTAHOBJIEHUM aTMMEHTOB Ha CORep)KaHMe
HECOBEPIIEHHO/IETHUX ,HCTCI?I " ME€CTa XUTENbCTBA HECOBEPIICHHOJIETHUX ,[LETCI?I
HoCTIe pacTop>keHNs Opaka. K 3asBieHNIo o pacTopxxeHny 6paka IpyIaraloTcs KO
CBUJETENLCTB O POXXAEHNM CYIPYTOB ¥ MMEIOIMXCA Y HUX HECOBEPIIEHHONETHUX
fieTeil M KOIMMU YAOCTOBEPEHMIT TMYHOCTU CYIPYroB, CBUETEIbCTBO O Opake,
BbIJaHHOE€ KOMIIETEHTHBIMUM OpraHaMU Pecny6}m1<1/1 MOH,[[OBa, B OpuUrmHaie n
3aBepEHHOI KOImuu'.

Horapuyc pasbpsAcHAET CTOpOHAM IIPaBOBbIE MOCNENACTBMA PACTOPXKEHUA
Opaka, mpaBa U 00s3aHHOCTY PORUTENEH, MMYIECTBEHHBIN PeXXIM COBMECTHON
COOCTBEHHOCTH.

C MOMEHTa perucTpanuy 3asB/aeHNA HOTapUYC B COOTBETCTBUM C MOTOKEHUAMMU
CeMeltHOTO KOfleKca NpeflocTaBsAeT CynpyraM 30—IHEBHBIN CPOK [JI BOSMOXKHOCTH
0TO3BaTh 3aABlIeHNME O pacTopeHmMy Opaka. CpoK [/ OT3bIBAa 3asABIEHUA O
pacTop>keHMM O6paka MOXKeT OBITH IIPOJI/IEH C COTNIACKsA CYIIPYroB He Oojee 4eM Ha
30 mHeit.

16 3axon Pecniy6muku Monmosa Ne 246 or 15.11.2018 o HoTapuanpHOI mpoueaype. B:
Oduunanpubiit Monutop Pecrry6nmku Mongosa, Ne 30-37 ot 01.02.2019; cT. 41.
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I[To ucredyeHuyM yKasaHHOIO CPOKa, €C/IM CYNPYTM BBICKa3any CBOOOJHOE U
He3aBJCUMOe COIIacie U eCiv COOMIOfieHbl B COBOKYITHOCTH ApyTue TpeboBaHMs
3aKOHa, IpefycMoTpeHHble CeMelIHbIM KOIEKCOM ISl PAcTOp)KeHMs Opaka Io
COIVIACHIO CYIIPYIOB, HOTAPUYC BBIHOCUT OIIpefie/ieHIie O PacTOp>KeHMM Opaka Io
COIIACUIO CTOPOH, B KOTOPOM YyKasbIBaeT [aTy pacTOp>KeHus bpaka, paMunniy,
KOTOpBIe ObIBIINE CYIPYTHU OYAYT HOCUTD IIOC/IE PasBOAA, U, IO 0OCTOATENbCTBAM,
OTMETKH O JOCTUTHYTOM POAMTE/IAMU COIVIACUY OTHOCUTE/IHO IIATHI aIVIMEHTOB
Ha COJlep>KaHle HeCOBEPLIEHHONETHUX JieTell, yCTAHOB/IEHMSI MeCTa )XUTEIbCTBA
HEeCOBEPIIEHHONETHUX HeTell, IOopsAfgKa pasfena oOLiero MMylecTBa U IIJIaThl
a/lIMeHTOB Ha Cofiep>KaHme cympyra/cynpyru. OnpepeneHue o pacTOp)KeHUN
Opaka cocTaBisieTcsi B 5 3K3eMIIApaX, MMes OPUSMYECKYI0 CUIIY aKTa
TPa>X[JaHCKOTO COCTOSIHMSI O pacTop>keHuu 6paka (pasBope). B reuenme 3 pHeit
C [aThl BHIHECEHN s OIIPefie/IeHNs O PacTOp>KeHNM Opaka II0 COITIaCUI0 CYIIPYroB
HOTapuyc IepefaeT TePPUTOPUATBHOMY OPTaHy 3aIlMCU AKTOB TPaKAaHCKOTO
COCTOSIHUSA J/Is1 OCYIECTBICHNUS PETUCTPALMM aKTa IPaskJAHCKOTO COCTOSIHYA ABa
OPUTMHATIBHBIX 9K3eMIUISIpa OIpefie/eH sl ¥ OPUTVHAJI CBUIETE/NBCTBA O OpaKe BMeCTe
C IOfTBEPXK/IeHEM YIUIAThl TOCYAAPCTBEHHOM IIOLUIMHBI 32 PErMCTPalNio aKTOB
IPaXkKIAaHCKOTO COCTOSHMA. I10 0THOMY OpUTMHATBHOMY 9K3eMIULAPY OIpefie/leHNs
BBIZIAeTCSI CTOPOHAM, U OfVH 9K3eMIUIP OCTAeTCs B apXUBe HOTapuyca.

Horapuyc BiHOCUT onpefienieHyie 00 OTKIOHEHUY 3asIBIeHNS O PaCTOP>KEHUN
Opaka B Ccl1y4asX, KOIa He COOMIOfEHBbl B COBOKYITHOCTU TpeOOBaHUs 3aKOHA,
npepgycMorpeHHble CeMellHBIM KOJeKCOM /ISl PacTOpXKeHNsA Opaka 1o COITIaCHUI0
CYIPYTOB, @ TAaKXKe B OJHOM U3 CIeAVIOLUINX CIy4aeB: a) OfUH U3 CYyIPyroB He
MO>KeT BbICKa3aThb CBOOOJIHOE VI He3aBUCUMOE COITIacKe; b) 3asBIeHe He IOfIICAaHO
000MMI CYIIPyTaMi B IPUCYTCTBUM HOTapuyca B CIydae, KOrja HOTapUyCy 3apaHee
He IpeJCcTaBlIeHO YAOCTOBEPEHHOE COIIacyie BTOPOTO CyIpyTa Ha pacTOpXKeHMe
Opaka M pacCMOTpeHUe 3asAB/ICHUs B €T0 OTCYTCTBYE, & IPUCYTCTBYIOIMIL CYIPYT
HacTayBaeT Ha PerMCTpalluyl 3asBJIeHNs; C) CYNPYTM OTKA3bIBAIOTCA CHENATh
IpeNyCMOTPeHHBIe 3aKOHOM 3asiBlieHus; d) mpu mopade 3asiBIeHUsI CYNPYTH He
IIpEnCTaBIAIOT HeO6XO,[[]/IMI)Ie aKTbI; e) y CpryFOB €CTb HECOBEPUICHHO/TIETHYIE NN
3a4aThle IeTH, U 1o uctedenyn 30—1u (60-Tu) JHEBHOTO CPOKa, OAVH U3 CYIPyroB
He SIB/ISIETCSI K HOTApUYCY, He BBICKA3bIBaeT COIIAacKe Ha PacTopKeHue Opaka, 6o
CTOPOHBI OTKA3bIBAIOTCSI 3aK/TIOYUTD COIIAIlIeHIIe OTHOCUTENBHO OIUIATHI aTMIMEHTOB
Y YCTAaHOBJIEHMSI MeCTa )KITETbCTBA HECOBEPIIEHHONIETHIX JieTell, 1100 CorIalleHne
IPOTUBOPEYNT MHTEpecaM HeCOBEPIIEHHONETHUX; ) XOTs OBl OVH U3 CYIIPYTrOB He
SIBUJICSI K HOTAPUYCY IIO MICTEYEHUY YKAa3aHHOTO CPOKa; g) OTIHAJI IIpeMeT 3asiB/IeHs
B CHUJIy TOTO, YTO OpaK CyNpPYyroB pacTOPTHYT MHBIM KOMIIETEHTHBIM OPIaHOM
6o MpeKpaTmIcsa BCIEACTBYE CMEPTH OJHOTO U3 cynpyros; h) ecnmu cynpyru
IPVYMUPVIIUCD, ¥ ORVH U3 CYIIPYTOB OT3bIBaeT 3asIB/ICHME O PacTOp>KeHMM Opaka'’.

17 3akon Pecniyb6rmuxu Monposa Ne 246 ot 15.11.2018 o HoTapuaabHOI mpolenype. B:
Oduunansuslit Mounrop Pecybnuxku Momngosa, Ne 30-37 or 01.02.2019; cT. 42.
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B cnyyae OTKIOHEHNS 3asABIEHNA O PACTOPXKEHUM OpaKa HOTApUyC BBIHOCUT
onpepeneHye 06 OTKIOHEHUN B 3 9K3eMIUISIpaX, OOVH M3 KOTOPBIX XPAaHUTCA B
apXuBe HOTapMyca, a OCTA/IbHbIE IIePefaloTCsA KaKAOMY CyIpyry. IIpu oTkIoHeHMN
3asIBJIeHNMsI O PACTOP)KeHNM OpaKa OpUTMHAT CBUJIETeNbCTBA O OpaKe BO3BpaIaeTcs
JIULLY, KOTOpOE MPEeICTaBUIO er0 HOTapUycCy.

MoMmeHT npekpalieHus Opaka 3aBUCUT OT ero crmocoba. Tak, B caydasax
pacTopyxeHns 6paka B OT/e/Ie 3aIMCU AKTOB I'Pa>KIAHCKOTO COCTOSHNA, Y HOTApuyca,
Opax ImpeKpalaeTcsi CO AHS PErMCTPALINY €T0 PACTOP>KEHNS, @ B C/TyYasiX PaCTOP>KEeHMs
Opaka B cyneOHOM HOpsiAKE — CO JIHS BCTYIUICHMS B 3aKOHHYIO CUJIY pelleHMs
cynme6HOI MHCTaHIUK'®,

Pacropxenne 6paka B CymeOHON MHCTAaHLMU IHOJJIEXXUT TOCYAapPCTBEHHOI
peructpanum B 1mopAnke, YCTaHOBHeHHOM J19)6: I‘OCYHapCTBeHHOf/I perucrpanumn
aKTOB I'PaX[JaHCKOTO cocTosiHMs. Cynpyru He BIpaBe BCTYNaTb B HOBBIL Opak
IO HONY4YeHUsI CBUETENbCTBA O PACTOPXKeHUM Opaka B OTHe/le 3aIMCU aKTOB
TPa>KJAAHCKOTO COCTOSHUSA MO MECTY >KUTEIbCTBA.

Cynme6Hass MHCTaHIMA 00sI3aHA B TeYEHME TPeX JHEN CO JHS BCTYIUICHNS B
3aKOHHYIO CUJTY BBIHECEHHOTO €10 PellieH)sI O PaCTOPXKeHNM OpaKa HallpaBUTh KOIIMIO
TaKOTO pelleHNs B OTHE/ 3aIMCH aKTOB IPaskJaHCKOTO COCTOSIHIS, HAXOMSIIMIICS
B TEPPUTOPMUATBHOM OKpyTe CyAeOHOI MHCTAHIVI.

Takum o6pasom, Opak mpekpaiaeTcs BCIEACTBUE CMEPTYU WM OO'BSBICHNS B
CyZieOHOM IOpsiiKe YMEPLIMM OFHOTO M3 CYIPYroB. bpak MokeT OBITh IpeKpalieH
IyTeM ero PacTOpPyKeHNs MO 3asB/ICHNIO OFHOTO MK 000UX CYIPYTOB, a TAKXKe II0
3asBJICHNIO OIleKYHa CYIIPYTa, B OTHOIIEHN KOTOPOTO YCTaHOBJIEHA Mepa CyeOHOI
oxpaHbl B Bije oneky. Ha maHHBII MOMEHT pacTOp)KeHue Gpaka IIpOU3BOAUTCS
B OpraHax 3aIl}iCM aKTOB IPaKZaHCKOTO COCTOSIHNUS, B CYleOHOM MOpsIKe VMU
HoTapuycoM. IIpu aToM Ipolenypa pacTop)KeHus 6paka B OpraHax 3alncy akKTOB
Tpa’XAaHCKOTO COCTOAHMA 3HAYUTEIDHO ynpomeHa: OJOCTATOYHO OTCYTCTBI/IH
MEXJy CyIpyraMu pa3HOITACUil, CBA3aHHBIX C pasfe/ioM o6lLiell COBMECTHOM
COOCTBEHHOCTH VIJIU COfeP>KaHMeM, BOCIIUTaHMEeM U MECTOM IMPOXXMBAHMs OOLIUX
HeCOBEepLICHHO/IETHYX JieTell M/IN COfiep>KaHMeM OJHOTO U3 CYIIPYTOB, ¥ He 3aBUCUT
OT Ha/IM4ys OOIIMX HeCOBEPIIEHHO/IETHNX AeTell (B TOM YNC/Ie YCHIHOB/IEHHDIX).

18 Cemeitnbiit Kogexc Pecrrybmiku Mornosa Ne 1316 ot 26.10.2000. B: OduiimanbHbiit MoHUTOp
Peciy6rmku Monposa, Ne 47-48 ot 26.04.2001; cr. 39.
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PREGATIREA MATERIALELOR DE COMPARATIE
IN VEDEREA DISPUNERII EXPERTIZEI GRAFICE
A SEMNATURII

Gheorghe GOLUBENCO, doctor in drept, professor universitar
Mihai COSTEA, doctorand

PREPARING COMPARATIVE MATERIALS IN ORDER TO REQUIRE A GRAPHIC EXPERTISE OF
THE SIGNATURE

The author of the present work analyses issues regarding the preparatory means that are
necessary when the investigation officer requires a graphological expertise, especially collect-
ing comparative specimens. He proposes various sources, these samples can be taken from,
tactical and organisational procedures of obtaining free, conventionally-free and experimental
comparative specimens.

Key words: investigation officer, handwriting, signature, graphological expertise, comparative
specimens, document.

In lucrare autorul analizeazd chestiuni privind realizarea de cdtre organul de urmdrire pena-
ld a mdsurilor de pregdtire cdtre dispunerea expertizei grafoscopice, in special de colectare a
modelelor de comparatie. Se propun surse de unde acestea pot fi preluate, procedee tactice si
organizatorice de captare a pieselor libere, conventional-libere si experimentale de comparatie.
Cuvinte-cheie: anchetator, scris, semndturd, expertizd grafoscopicd, modele de comparatie,
document.

Introducere. Importanta modelelor de comparatie a scrisului si semnéturii
pentru concluziile expertizei judiciare grafoscopice este atit de mare, incét cerintele
fata de ele necesitd o examinare speciald. Acestea urmeazd a fi colectate astfel incét
sa permita a obtine o imagine deplind despre scrisul persoanei respective: caracte-
risticile scrisului si variatiile lor, modificdrile aparute ca urmare a influentei unor
cauze temporare, stabile sau de altd natura etc. Insuficienta evidentd a mostrelor de
comparatie determind expertul sd refuze solutionarea intrebérii formulata in fata lui.
Iata de ce, practica de expertiza a scrisului si semndtruii inainteaza anumite reguli
de colectare a mostrelor care si asigurd mersul normal ale cercetarilor si rezultatul
calitativ al acestei expertize.

Rezultate si discutii. Este cunoscut cd, conform legii procesual penale, purta-
torul principal al cunostintelor specializate este expertul, care foloseste experienta
si pregitirile sale in scopul efectuirii investigatiilor de expertizi judiciara. Insi, este
la fel adevarat ci, cunostinte specializate, intr-o méasura sau alta, o detin si organele
de urmarire penald, instanta de judecatd. Totusi, expertiza judiciard se dispune in-
diferent de aceea daca anchetatorul sau judecétorul stapaneste astfel de cunostinte,
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intrucat datele faptice obtinute pe calea cercetarilor expertale se oglindesc doar in
raportul expertului.

Problema pregitirii citre dispunerea expertizelor grafice este actuald deoare-
ce, dupa cum s-a mentionat mai de vreme, in ultimele decenii numaérul lor creste
continuu, acest fapt fiind legat de sporirea infractiunilor economice cu caracter
de profit, asociate cu falsificarea documentelor (furturi si delapidari de bunuri si
mijloace bédnesti, escrocherii etc.). Dincolo de aceasta, a sporit nivelul intelectual si
pregitirea juridica a infractorilor ce comit astfel de fapte penale, cunoasterea de catre
ei a metodelor de lucru cu probele materiale de cétre organele ocrotirii normelor de
drept. Iata de ce, angajatii organelor de anchetd, intimpinand actualmente opunere
de rezistenta abild din punct de vedere juridic, sunt nevoiti sd depuna eforturi con-
siderabile pentru a depista si ridica probe materiale ce marturisesc atat comiterea
infractiunii, cat si pentru a obtine material de comparatie in vederea efectuarii ex-
pertizelor si constatarilor tehnico-stiintifice grafoscopice ulterioare. $i aici trebuie
spus cd, persoanele care dispun expertiza scrisului si semnaturii, nu totdeuna acorda
atentie cuvenitd procurdrii a astfel de materiale, or, de calitatea si cantitatea pieselor
de comparatie depinde, de cele mai dese ori, rezultatele examinarii de citre expert
a materialelor in litigiu.

Metodica obtinerii modelelor de comparatie a semnéturilor cu privire la ex-
pertiza grafoscopicd, traditional, le clasifica in trei grupe: libere (preconstituite),
conventional-libere si experimentale (scrise la cerere)'. Prin piese preconstituite
trebuie sd se inteleagéd cele executate incontestabil de anumite persoane anterior
ordonirii expertizei, inainte de pornirea procesului in cauza si ne avand legatura cu
circumstantele acestuia. Piesele de scris si semnéturd experimentale sunt considerate
cele executate special de anumite persoane in scopul realizdrii unei expertize’. La
categoria celor conventional-libere se refera documentele executate de persoana data
pana la pornirea acestui proces, dar legat de el sau dupi aparitia litigiului, insa ne
avand legatura cu circumstantele acestui caz.

In conformitate cu metodica expertizei grafoscopice’, specialistului grafoscopist
urmeaz3 a i se prezenta mostre de toate aceste feluri insd, dupd cum aratd practica
de expertiza, uneori modelele libere, fie ca nu se prezintd deloc, fie cd se trimit in
copie sau intr-un volum insuficient ori de calitate necorespunzatoare. Exemplu in
acest sens, poate servi incheierea de dispunere a expertizei grafoscopice a semnatu-
rii nr.3-20/17 din 15.10.2018 a judecdtoriei Chisindu (sediul Buiucani), intr-o cauza
civila®in care se cerea a se stabili autenticitatea semndturilor din numele B.M. de pe

1 CoBpemeHHbIe BOSMOXXHOCTH CyfeOHbIX aKkcnieptus. Ilog pex. F0.I. Kopyxosa. M.: Tpuapa-X,
2000, c.8.

2 Ionescu L. Expertiza criminalistica a scrisului. Bucuresti:C.H.Beck, 2010, p.113.

3 Cataraga O. et al. Metodica tip de efectuare a expertizei judiciare grafoscopice. Cod MT 4.01,
adoptata la 10.04.2017 de CSM al CNE]J de pe langa MJ al RM

4 Raportul de expertizd nr.1807 din 06.02.2019 al Biroului individual de expertize judiciare
»Gusan Anatolie”.
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doud testamente. Pentru comparatie, in calitate de modele de scris si semndturi ale
persoanei verificate — B.M., expertului i s-a prezentat un pomelnic bisericesc cu mai
multe inscriptii scripturale care, dupd o examinare prealabild comparativd intre ele,
s-au dovedit a fi executate de mai multe persoane. Demersul expertului nr.1807 din
02.12.2018 cdtre judecdtoria respectivd, cu solicitarea mostrelor autentice suplimentare
libere de semndturd si scris ale numitului B.M., a rdmas fdrd rdspuns.

Prin urmare, este important ca masurile operative de cautare si actiunile de ur-
madrire penald legate de obtinerea scriptelor de comparatie sa se desfasoare cu luarea
in calcul a problemelor actuale si specificitatilor aparute in ultima perioada. Si aceasta
pentru ci, procedura in cauzi, mai cu seamd cand este vorba de mostrele de comparatie
ale banuitilor si invinuitilor, s-a transformat intr-o masurd destul de complicata. Acest
lucru se lamureste prin faptul cd, sursele traditionale de procurare a modelelor libere
de scris, incetatenite la noi de-a lungul zecilor de ani, s-au consumat. Se are in vedere
obtinerea pieselor scripturale din sectiile de resurse umane ale organizatiilor statale, care
astdzi a devenit o raritate, fie pentru ca persoanele ce comit infractiuni nu activeaza in
unitétile oficiale ale statului fie, lucreazd in firme cu alte forme de proprietate, in care
actele initiale de angajare, de multe ori, lipsesc. Dincolo de aceasta, trebuie remarcat
si faptul ca, actualmente chiar si la intreprinderile statale este rdspandita forma de re-
dactare a actelor la calculator, cand pe documente, muncitorii si functionarii i-si pun
doar semnaturile. Deci, obtinerea mostrelor de scris si semnéatura devine o chestiune
serioasd, uneori, de ne rezolvat si acest lucru il semnaleazi mereu si expertii-practicieni
care, nu rareori se confrunta cu cazuri de prezentare a pieselor de comparatie falsificate
sau a altor persoane decit cele ce urmeaza a fi verificate’.

Prezentarea benevold a scriptelor libere de citre banuiti sau invinuiti in sivarsirea
infractiunilor, se atestd prea rar, de unde si necesitatea de a ,,dobandi“ uneori mostrele
necesare pe calea realizérii unor actiuni procesuale, precum perchezitii, ridicari de
obiecte si documente etc. Dar, in virtutea unor obisnuinte, initiatorii perchezitiilor
realizeazd, de reguld, astfel de actiuni de urmarire doar in scopul captarii probelor
privind fapta comisa, uitdnd adeseaori ca, activitatea in cauza poate fi si trebuie
folosita, inclusiv si pentru obtinerea modelelor scripturale ale autorilor acestor fapte
penale. Mai mult, chiar dacd modelele in cauzi sunt totusi prezentate de persoanele
banuite in comiterea de infractiuni sau de rudele acestora, nu rareori in astfel de
situatii se fac tentative de a duce in eroare organele de urmdrire penald prin oferirea
»benevola“ de manuscrise si semnéturi, executate, in fapt, de altd persoana.

In acest sens, in opinia noastra, posibilititi de verificare a autenticitatii pieselor
de comparatie libere si conventional-libere de cétre ordonatorii expertizelor, sunt
diverse. Mai importante sunt cele legate de selectarea in aceste scopuri a documen-
telor, care se prezuma a fi incontestabile: 1) actele personale (pasaport, buletin de
identitate, permis de conducere, livret militar etc.); 2) documente autentificate de

5 Vozniuc L. Particularititi in dispunerea expertizei grafoscopice judiciare si extrajudiciare. In:
Legea si viata. Editie speciald, octombrie, 2019, p.88.
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notar ce cuprind inscriptii, semndturi ale persoanei verificate; 3) acte oficiale cu
semndturi si inscrisuri ale banuitilor din circuitul documentar anterior sau curent,
veridicitatea cirora nu suscitd indoieli (emanate de la organele de interne, sectiile
resurse umane, contabilitate, organele fiscale, financiare, de stare civila etc.); 4)
corespondenta personald si de serviciu, autobiografia, diverse cereri, conspecte de la
facultate, inscriptii din bloknot-uri, raspunsuri la examene, date in scris s.a.

Piesele libere se obtin, de reguld, in cadrul actiunilor de urmdrire penala, precum
ridicarea de obiecte si documente, perchezitie (art.125; 126 CPP RM), s.a., in baza
art.183 CPP a Roméniei, art.154-156 CPP a R.Moldova, urmarindu-se provenienta
neindoielnicd a acestora. Iatd de ce, inainte de a fi trimise la expertiza, documen-
tele si alte obiecte scripturale ce urmeaza sa serveasca drept piese de comparatie a
semndturii unei anumite persoane, este bine ca acestea sa fie prezentate autorului
vizat pentru a confirma faptul executérii lor de insusi dansul. Mai mult, nu este de
prisos ca pe aceste inscrisuri executorul sa faca si unele inscriptii certificatoare care
ar servi garantie suplimentara a faptului ca modelele in cauzé corespund pe deplin
rigorilor amintite, usurand astfel atat munca expertului, cét si controlul ulterior in
cazul efectuirii expertizei repetate.

Dincolo de cele mentionate, piesele libere de scris si semnaturd urmeaza, dupd
posibilititi, s corespundi obiectelor incriminate si dupd alti parametri: — scriere
si limba (elementele literale); — destinatie si continut; — perioada cand a fost scris;
— materialele si instrumentele de scriere; — conditii de scriere; starea scriptorului;
— ritmul, inclinatia, transcriptia semnétruii®. Mai mult, in aceastd calitate, piesele de
comparatie urmeazd si corespunda si stilului functional celui in litigiu (publicistic,
oficial de afaceri, obisnuit, stiintific). Oricum, modelele libere trebuie obtinute din
surse independente in raport cu partile participante la proces (institutii publice,
bénci, organizatii $i companii, organe de stat etc.).

Mai mult, uneori, pe 1angd semnatura in litigiu i materialul comparativ, poate
fi nevoie de luat in calcul anumite informatii despre presupusul executor, conditiile
in care s-a semnat documentul in litigiu, acestea fiind iesite din cadrul standard si
influentand astfel deprinderea grafotehnica a semnatarului. Se are in vedere, spre
exemplu, date despre virsta inaintata a executorului, anumite afectiuni ale aparatului
locomotor, a bratului, hemoragie cerebrald suportata, astigmatism etc., dar si despre
starea functionala a acestuia la momentul semndrii (stres, alcolemie s.a.) ori poza
neobisnuitd, insuficientd de lumind etc. Toate aceste imprejurdri trebuie cunoscute
de citre expertul grafoscopist, desemnat pentru solutionarea obiectivelor expuse in
ordonanta organului de urmarire penala.

Cat priveste volumul modelelor libere si conventional-libere de semnétura se-
lectate pentru a fi expediate in adresa expertului, numarul lor nu poate fi mai mic
de 15-20 semndturi date din numele fiecarei persoane ce urmeazi a fi verificata.

6 Tlopkarumuua M.JL ITpo6meMbl Ha3HAYEHWsI M IPOU3BOACTBA Cy/ieOHBIX TOYEPKOBETIECKIX
akcrepTus. B: Becruuk Yumepcurera umenn O.E. Kyraduna (MI'TOA) Nel2, 2015, c.118.
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In acest context, luand in calcul complexitatea, iar uneori si imposibilita-
tea obtinerii pieselor libere pentru comparatie, sporeste considerabil rolul celor
conventional-libere — materiale, obtinute in procesul investigarii cauzei, dar ne
avand vre-o legatura cu dispunerea expertizei. Se are in vedere, diverse cereri, limu-
riri manuscrise, declaratie de recunoastere a vinovatiei, procese-verbale de audiere
etc. In unele cazuri, acestea prezintd mostre unice pentru verificarea reciproca cu
cele experimentale (spre exemplu, daca ele sunt intentionat deghizate). De aceea,
in cauzele in care se intrevede perspectiva ordondrii expertizei grafoscopice, este
indicat ca declaratiile in cadrul acestor audieri si se fixeze de persoana audiatd cu
maina proprie, care ulterior vor fi folosite ca piese de comparatie. Important aici este
ca anchetatorul sd atraga atentie la modul cum scrie si semneazd persoana audiatd
(cursiv sau stilizat, intr-un ritm rapid sau incetinit, cu maina stanga sau dreapta etc.)
si, in functie de situatie, sd sporeascé (sau invers- si incetineasci) procesul scrierii
ori sa solicite stilul cursiv in loc de cel cu caractere de tipar sau stilizat pe care l-a
adoptat scriptorul etc.” Uneori in calitate de semnaturi pe procesele-verbale si alte
documente cusute la dosar apar configuratii de trasee haotice, scurte, ilizibile ce se
deosebesc evident intre ele dupa transcriptie si continut, ceea ce denotd caracterul
de rea-credintd al executorului, tendinta de a-si modifica semnitura. De aici si
necesitatea de a lua sub control acest proces, propunindu-i sd descifreze numele,
prenumele alaturi de fiecare semnatura, astfel obtinand si modele suplimentare de
scris de la persoana audiatd. Mai mult, spre exemplu, in cadrul audierii banuitului
sau invinuitului este oportun a propune acestuia la inceput sa scrie cu maina pro-
prie o oarecare fraza, spre exemplu: ,,continutul art.21 ,, Prezumtia nevinovdtiei* din
Constitutia R. Moldova i-mi este lamurit. La fel, i-mi este clar cda daca voi depune
declaratii, acestea pot fi folosite in calitate de probd in dosarul penal in care sunt im-
plicat, chiar dacd ulterior ma voi dezice de aceste depozitii. Scris cu mdina proprie.
Nume, prenume, semndtura®.

Daca persoana respectiva refuza sa dea depozitii, ar fi binevenit sa i se propuna
a renunta in scris acest fapt, adica sa fixeze cu méina proprie acest lucru in procesul-
verbal de audiere. In plus, ar fi indicat sd nu se limiteze la o fraza generald, dar s i se
dicteze textul refuzului intr-o forma mai desfasuratd, spre exemplu: in corespundere
cu art.104 CPP al R. Moldova, in calitatea mea de bdnuit (invinuit) in cauza penald
nr.___ refuz sd fac declaratii in legdturd cu faptul cd aceste mdrturii pot fi folosite
ulterior in defavoarea mea. Scris cu mdina proprie. Nume, prenume, semndtura.

Prin urmare, din cele expuse se intrevede necesitatea neaparatd de a da atentie
cuvenitd oricdrei posibilitati de obtinere a pieselor de scris si semnaturd pentru
comparatiile ulterioare identificatoare. Orice demersuri parvenite in cadrul audierilor
de la persoana ce urmeazd a fi verificaté trebuie redactate in forma de text manus-

7 CsicoeBa JI.A. Cyne6Ho-nio4epKoBendecKas skcrnepTusa. B: IIpakTudeckoe pyKOBOLCTBO
O HPOU3BOJCTBY CYAEOHBIX 9KCIIEPTU3 A/l S9KCIEPTOB ¥ CHELMAINCTOB: Hayd.-[PaKTHd.
noco6bue. Ilop pen. T.B. AepbsianoBoit, B.®. Crarkyca. M.: Vsparenscrso Opaiit, 2011,
c.533.
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cris, la fel si in cazul restituirii persoanei vizate a oriciror documente si obiecte se
impune a prelua recipise scrise de banuit (invinuit) cu méina proprie si nu redactate
la calculator de catre anchetator.

Daca textul depozitiilor ficute cu maina proprie sau semnatura pusd pe pro-
cesul-verbal de catre audiat este executatd cu maina stangd, se impune a stabili si
posibilitatea scrierii cu cealaltd méin3, adicd daca el este ambidextric® pentru a prelua
mostrele necesare scrise si cu maina stanga.

Tot in aceastd ordine de idei, trebuie spus ca, cu regret, actualmente si obtinerea
de modele experimentale de scris si semndturd este legatd de anumite dificultiti. Aceste
impedimente apar, intai de toate, din cauza ca practica atestd tot mai frecvent situatia
cand persoanele ce sunt deferite justitiei detin cunostinte si priceperi in domeniul
criminalisticii, de unde si opunerea de rezistenta de cétre acestea organelor de ur-
mdrire penald, recurgind la refuz de a scrie ceva sau la deghizarea intentionata a
semndturilor si a scrisului. Astfel de situatii diminueaza posibilitétile ordonatorilor
de expertiza grafica de a procura probele necesare de comparatie. latd de ce, credem
necesar ca inainte de preluarea a astfel de mostre de scris si semnétura necesare efec-
tudrii expertizei, este indicat a consulta un specialist in domeniu pentru a clarifica
care anume scripte ii vor fi necesare expertului in situatia concretd. Un grafoscopist
experimentat, examinand vizual documentul, poate atrage atentia anchetatorului la
anumite cuvinte, litere ce cuprind caracteristiici necesare si suficiente pentru formu-
larea corecta a concluziei. Expertul poate recomanda ofiterului de urmérire penald sd
obtind piese de comparatie si in forma de text pe o temd cu caracter neutru, ce contine
cuvinte si semne care intereseaza ancheta. In continuare, anchetatorul poate alcitui
un text logic si coerent ce contine cuvintele si semnele recomandate de expert intr-o
variantd si volum maxim, ceea ce va permite a dispersa atentia persoanei de la care
se obtin mostrele respective si a diminua posibilitatea autodeghizarii lor artificiale.

Aceste mdsuri nu sunt de prisos, intrucat valoarea pieselor luate la cerere este
foarte mare, prin mijloacirea lor este posibil a garanta primirea de materiale mult
mai comparabile cu cele litigioase, usurdndu-se astfel munca expertului. Mai mult
ca atat, odata ce ele sunt preluate personal de anchetator sau judecator (prin dictare
sau liber) si autentificate de ei, piesele in cauza vor fi totdeuna veridice. De aceea, si
acest proces de obtinere a mostrelor experimentale de comparatie trebuie luat sub
control, atrdgandu-se atentie deosebiti la, spre exemplu, tinerea neobisnuita a mainii
(gen, lipita de corp) si a tocului de catre scriptor, pozitia neobisnuité a filei de hartie
s.a. La fel, inainte de preluarea mostrelor este important a clarifica dacd persoana
respectiva poartd lentile sau ochelari, sufera de oarecare maladii care ar influenta
deprinderea lui grafotehnica.

In cazul cercetirii semnaturilor, expertului ii sunt necesare att piese semnatu-
rale de comparatie, cét si de scris cursiv, mai cu seama cind semnétura prezintd o

8 Dictionarul explicativ al limbii roméne. Editia a II-a. Bucuresti: Univers enciclopedic, 1998,
p-32.
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transcriptie mixta, incat expertul sa foloseascé variante de litere din scrisul obisnuit,
care se vor dovedi mai comparabile cu cele din structura iscaliturii. Aceastd regula
de multe ori scapa din vedere organelor de urmarire penald in cadrul examinarii
administrative a documentelor si pregatirii materialelor catre dispunerea expertizelor.
Mai des in practica criminalistica autohtond, organele de urmarire penala si judiciare,
pentru a avea o reprezentare reald asupra stabilitétii caracteristicilor identificatoare,
se rezumad la preluarea de mostre din pozitia ,,sezand“ si ,in picioare®, negligandu-
se recomandarea criminalisticd promovatd in publicatiile savantilor criminalisti
ca, piesele experimentale de semndturd, dar si de scris sd fie realizate si cu diferite
tempo-uri: obisnuit, incetenit, rapid®’. Norma in cauzé aproape ca nu se respecta in
practica criminalistica a Republicii Moldova, cu toate cd teoria grafoscopiei judiciare
considerd acest factor determinant in aparitia variabilitatii scrisului si a semnaturii.
Intr-un caz recent, administrat de sectia Urmdrire penali a Inspectoratului de politie
Edinet', prin ordonanta organului de urmdrire penald din 24.05.2019 a fost dispusd
o0 expertizd grafoscopicd repetatd, in comisie, in care se cerea solutionarea intrebdrii
dacd semndturile date din numele L.P. si C.V. pe un contract de imprumut bdnesc a
5000 dolari SUA sunt executate de titularii lor L.P. si C.V, sau de cdtre alte persoane?
Intrucat, din materialele dosarului se cunostea despre conditiile neobisnuite de sem-
nare a contractului in cauzd (in salonul automobilului, pe genunchi), au fost solocitate
mostre de scris si semndturd suplimentare pentru comparatie. Insi, in aceastd calitate,
expertii au primit doar modele experimentale de semndturd realizate in positie comoda
»asezat® si ,in picioare®, executate intr-un ritm obisnuit. Acest exemplu denota atat
faptul necunoasterii regulilor criminalistice de procurare a scriptelor experimentale
de comparatie cat si neglijarea importantei acestora pentru solutionarea corecta a
intrebarilor formulate in fata expertizei.

Legat de aceasta, trebuie spus ca, preluand piese de semndtura si de scris efec-
tuate in diverse ritmuri este mai usor a capta si oferi expertului variante cat mai
comparabile de semniturd dupi transcriptie, volum, caracteristici generale. In viata
curenta aproape fiecare persoand detine variante de semnaturi adaptate spre exe-
cutare la diverse ritmuri, cu transcriptie si intindere diferite, in functie de situatie.
Cele obisnuite, dar si cele executate intr-un ritm domol se folosesc la semnarea
unor documente importante in conditii obisnuite. Semnaturile realizate in graba,
dupé compozitie vor fi mai simplificate si mai reduse ca volum, comparativ cu cele
»obisnuite®.

Pentru indeplinirea semnéturii sau inscriptiilor la fiecare dintre aceste tempo-uri,
dar si pe diferite suporturi (dure, moi), urmeaza a se rezerva cate o fila A4 pe care
sa se reproduca cel putin cate 10-15 semnéturi de acest fel, intr-o atmosferd normala
si linistitd, cel mai bine fard prezenta persoanelor terte si, desigur, categoric fard ai

9 JKwmwxkuna M.B. Cyue6Ho-noqepKOBe,uquKaH aKkcrepTn3a fokymeHntTos. Ilog pepn. E.IL. Vmenxko.
M.: Opmutnadopm, 2006, c.114.
10 Dos penal R-1, nr.339 din 16.05.2017 a SUP a Inspectoratului de Politie Edinet.
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oferi scriptorului originalul sau copia documentului cu semnatura in litigiu pentru
a nu fi reprodusd prin imitatie libera si directd. La fel, nu se recomandi a oferi in
astfel de cazuri posibilitatea ca scriptorul si se odihneasca, cerandu-i-se insistent
sa realizeze semndturile fard pauzd, ceea ce va permite, la fel, dispersarea atentiei
si diminuarea posibilitatii de deghizare a propriului scris si semnatura. De notat
cd, astfel de piese scripturale urmeaza a fi obtinute intr-un volum care ar permite
expertului si analizeze toate variantele reale de scris ale obiectelor in litigiu, de re-
guld, in proportie de 1:3 sau 1:5, in functie de volumul textului incriminat'. Dacd
acesta depasesete o pagind, atunci este suficient reproducerea triplata a textului in
litigiu. Aici este important sd ludm in calcul faptul ca, cu cat volumul textului ce
urmeazd a fi expertizat este mai mic, cu atat mai multe materiale de comparatie se
cer, inclusiv si cele de natura experimentala.

Mai complicat este de realizat mostre experimentale de semnéturd in conditii
apropiate de cele neobisnuite sau prezumtiv indeplinite intr-o stare neobisnuitd. De-
sigur, a imita experimental o astfel de stare neobisnuitd (alcoolemie, emotii suletesti
de mare intensitate etc.) nu este posibil, de aceea o solutie de obtinere a pieselor
»heobisnuite” de semnatura ar fi realizarea lor intr-o pozd incomodai, spre exem-
plu, stand in picioare de asupra mesei de scris sau cand mapa cu filele pregitite
pentru a executa modelele de semnétura este suspendatd (in aer). Important in
astfel de cazuri este indicarea obligatorie de catre anchetator pe filele respective a
conditiilor in care sunt obtinute mostrele respective, legat de faptul ca expertul va
trebui sd aprecieze nu numai caracteristicile grafice ale scrisului dar si modalitatile
de coeziune ale trasaturilor, constructia parafelor semnaturii s.a. Oricum, organul
de urmarire penald va insista asupra credrii a astfel de conditii, apropiate de cele in
care s-a realizat semndtura in litigiu, chiar si cu depunerea de eforturi suplimenta-
re in aceasta directie. Exemplificativ este urmdtorul caz de stabilire a autenticitdtii
unei semndturi pe o recipisd de intoarcere a datoriei, realizatd la printer si semnatd
manuscris in partea de jos a textului documentului de catre cet.K. Dupa o perioada
de timp, persoana in cauzi a refuzat sa intoarcd imprumutul, motivind céd el nu a
semnat un asemenea document, iar iscalitura posibil a fost executata de cétre o alta
persoana prin imitatie libera. In cadrul expertizei grafoscopice a semnaturii in litigiu,
expertul a stabilit un ritm incetenit al miscarilor, modificare a inclinatiei semnaturii,
neuniformitate in repartizarea presiunii ce marturiseau in cumul despre oarecare
factori perturbatori de scriere. Legat de acest fapt, creditorul declara cé persoana care
a contractat imprumutul avea maina dreaptd cu care a semnat documentul, in ghips.
Anchetatorul a adoptat decizia de a obtine modele experimentale de semnaturd in
conditii apropiate de cele indicate si in sectia traumatologica pe maina respectiva a
cet.K. a fost aplicat un bandaj de ghips, fixat cu materiale de pansament. In continuare
cet.K. i s-a propus sa indeplineasca de mai multe ori semndtura personald pe diferite

11 Ceicoesa JI.A. u ap. Cyne6HO-II09ePKOBETUECKOe MCCTIEHOBAHIE IONIVICH. Y4.-MeTOH, ocobe.
CI16: Uspn-Bo CII6 yH-ta MBJI Poccun, 2013, c.49.
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file cu diverse instrumente scripturale, precum si sd scrie un text prin dictare cu volum
de o pagind. Expertiza grafoscopicd ulterioard a ardtat cd executorul semndturii pe
recipisa in litigiu este cet. K.”2

Deci, obtinerea corectd a mostrelor experimentale de scris si semnéturd ofera
expertului posibilitatea sd analizeze pe deplin caracteristicile topografice ale scrisu-
lui, a vorbirii in scris, caracteristicile generale si speciale ale scrisului, reflectate in
aceleasi imbindri de litere si cuvinte.

Concluzii. Luand in calcul cele metionate mai sus, trebuie subliniatd importanta
deosebita a procesului de colectare a mostrelor de comparatie pentru expertiza grafo-
scopica. Abordarea minutioasa a acestei chestiuni din partea organului de urmarire
penald, orientarea eforturilor acestuia la obtinerea unei cantitati maximale de piese
scripturale descrise mai sus si legalizarea lor in cadrul dosarului penal respectiv,
sporeste semnificativ probabilitatea rezultatelor pozitive la efectuarea expertizelor
grafice. Acest fapt permite a fortifica si baza probatorie atit prin raportul expertului
grafoscopist, cat si prin mijlocirea documentelor in litigiu, recunoscute ca probe
materiale si reflectate in asa calitate in sentinta instantei de judecata.

12 Jomxenko H.J. O6pasiubl Aj1s1 CpaBHUTENBHOTO MCCIENOBAHMS M TAKTUKA HMOMTyd4eHUs
9KCIIEPUMEHTAIbHBIX 06pa3noB. M.: IOpmutuadopm, 2003, ¢.59-60.
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UNELE REFLECTII CU PRIVIRE LA PREVENIREA
CRIMINOLOGICA A INFRACTIUNILOR DE
EXPLOATARE SEXUALA A FEMEILOR SI MINORILOR

Oxana ROTARI, doctor in drept, conferentiar universitar

SOME REFLECTIONS ON THE CRIMINOLOGICAL PREVENTION OF CRIMES OF SEXUAL
EXPLOITATION OF WOMEN AND MINORS

In a state of law in which the rights and freedoms of the citizen are guaranteed, the theoretical-
practical importance of the theme aimed at the criminological prevention of crimes of sexual
exploitation of women and children is indisputable. The significance of the topic also lies in the
recent decision of the authorities to open 3 Integral Centers (based in Chisinau, Balti, Cahul)
which are to provide medical, psychological and legal assistance to sexually abused minors.
Regrettably, but the given theme, like the sunflower leaf, denotes not only the degree of econo-
mic degradation of our society but also the moral one in which only in 2018 were registered
over 190 cases of exploitation of persons, of which 60 were manifested by sexual exploitation
of women, 43 cases of child exploitation (31 of which were of sexual nature), 24 cases of child
pornography, 40 - of pimping.

Keywords: sexual exploitation, crime, prevention, trafficking.

Intr-un stat de drept in care drepturile si libertdtile cetdteanului sunt garantate este incontes-
tabild importanta teoretico-practicd a temei vizind prevenirea criminologicd a infratiunilor
de exploatare sexuald a femeilor si copiilor. Actualitatea temei rezidd si din decizia recentd
a autoritdfilor de a deschide 3 Centre Integrale (cu sediul la Chisindu, Bdlti, Cahul) care ur-
meazd sd acorde ajutor medical, psihologic si juridic minorilor abuzati sexual. Regretabil, dar
tema datd, aidoma foii de turnesol, denotd nu doar gradul degraddrii economice a societdtii
noastre cat cel moral in cadrul cdreia doar in anul 2018 au fost inregistrate peste 190 cazuri
de exploatare a persoanelor, dintre care 60 s-au manifestat prin exploatare sexuald a femeilor,
43 cazuri de exloatare a copiiilor (31 dintre care fiind de exploatare sexuald), 24 cazuri de
pornografie infantila, 40 — de proxenetism.

Cuvinte-cheie: exploatare sexuald, infractiune, prevenire, trafic.

Conform Raportului national de realizare a politicii de prevenire si combatere
a traficului de fiinte umane pentru anul 2018 cele mai multe persoane au fost trafi-
cate in Federatia Rusa (anul 2016 — 95 persoane, 2017 — 92, 2018 — 53), care este
urmata de Turcia (in 2016-12 persoane, 2017 — 11 persoane, 2018 — 18 persoane),
Cehia (2016 — 8, 2017 — 8, 2018 — 29), Germania (2016 — 9, 2017 — 7, 2018 — 34),
Portugalia, Spania cite 17 cazuri in 2018, Polonia-14 persoane in 2018. La celdlalt
pol al Raportului se plaseaza asemenea state ca Marea Britanie, Qatar, Azerbaidjan,
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Norvegia, Elvetia cu zero persoane. La capitolul trafic intern in Republica Moldova
au fost inregistati urmatorii indicatori: 2016 -23 persoane, 2017-25 persoane, 2018-
59 persoane.!

Mai mult ca atét, conform datelor UNESCO si Organizatiei Internationale a
Muncii anual circa un million de tinere sunt expuse exploatarii sexuale fiind fortate
s se prostitueze. In Republica Moldova anual se inregistreaza circa 500 cazuri de
practicare a prostitutiei, dintre care 75 la suta doar in mun. Chisinau (si in acest
context sa nu uitam de ,,cifra neagra“ a acestui flagel). Curios, dar tara de destinatie
cu cei mai mulfi copii victime — traficate revine iardsi Federatiei Ruse (2016 — 2,
2017 — 9, 2018 — 1), urmata de Turcia (2016 — 2, 2017 — 2, 2018 — 1), Germania
(2016 — 2, 2017 — 0, 2018 — 0), Italia (2016 — 0, 2017 — 3, 2018 — 0), Ucraina
(2016 — 2, 2017 — 0, 2018 — 1), Spania (2016 — 1, 2017 — 0, 2018 — 0), Roménia
(2016 — 0, 2017 — 2, 2018 — 8). Traficului intern in Republica Moldova ii revin:
2016 — 25 minori, 2017 — 31 minori, 2018 — 43 minori.

Dimensiunea geografica a traficului de copii in raport cu scopul exploatirii se
pozitioneaza astfel: Federatia Rusé (esploatare sexuala + cersit), Germania (exploatare
sexuala + cersit), Turcia (exploatare sexuald), Marea Britanie (munca + cersit), Spania
(exploatare sexuald), Ucraina (cersit), Republica Moldova (predomind exploatarea
sexuald urmata de exploatare prin munca si cersit).

Cele mai utilizate metode de racolare a victimelor in scopul exploatirii sexuale
o constituie: convingerea victimei — 16,9%, crearea unor situatii in care victima se
pomenea in dependentd materiald sau de alta natura fatd de infractor (20,2%), pro-
vocarea artificiald a interesului victimei de a obtine profit (in special din practicarea
prostitutiei) — 71,2%, inselaciune — 69,6%.

La acest capitol prezinta interes si veniturile obtinute pe piata serviciilor sexuale.
Astfel, in Federatia Rusi acestea il constituie circa 0,2% din PIB, in Italia si Olan-
da-0,1% din PIB, in Marea Britanie — 0,2%, Cehia — 0,3%, in Indonezia, Malaiezia,
Filipine si Tailanda — acesta variaza de la 2% la 14%. Colaboratorii Europolului au
identificat mai multi factori criminogeni care determind unele categorii de persoane
sa pardseasca fara sau s migreze in alte localitati. Printre acestea pot fi enumerate:
somajul sau lipsa posibilitdtilor de angajare oficiala in serviciu, limitarea accesului
femeilor pe piata muncii, saracia (conditionata de salarii/pensii mici), nivelul de
trai scazut, insuficienfa studiilor sau necorespunderea acestora anumitor cerinte,
posibilitatea obtinerii locului de munca peste hotare, prezenta unor perceptii eronate
despre unele conditii mai bune care existd in alte locuri etc.

Cu privire la factorii de risc ai traficului de persoane in literatura de specialitate
acestea sunt grupati in trei categorii:

— macro-sociali (scaderea nivelului de trai al populatiei sau lipsa de acces la

mijloacele legitime de trai pentru anumite segmente ale populatiei; lipsa

1 Raportul national de realizare a politicii de prevenire si combatere a traficului de fiinte umane
pentru anul 2018. Chisindu, 2019, p. 16-17.
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sau insuficienta unor programe educationale relevante, dezvoltarea migratiei
internationale pentru munca);

— micro-sociali (nivelul redus de educatie, dezagregarea familiei, prezenta de-
vierilor sociale precum alcoolismul, narcomania etc.);

— individuali (discrepanta posibilitatilor si dorintelor/aspiratiilor personale,
abilitate psihica, emotionala, lipsa de incredere atit in propriile forte cat si
in ajutorul celor din jur).?

In ceea ce priveste nivelul coruptibilititii in cazurile legate de exploatare sexu-

ala Departamentul de Stat al SUA privind traficul de persoane in raportul din 2019
mentioneazd cd: ,,Coruptia omniprezentd, in special in cadrul organelor de aplicare
a legii si a sistemului judiciar, a impedicat urmarirea penala (si respectiv pedepsirea)
persoanelor vinovate inclusiv in cazurile impotriva oficialilor complici. Eforturile
organelor de aplicare a legii au fost impiedicate prin obstacole juridice si organiza-
torice agravate, inclusiv a schimbdrilor in cadrul organului national de investigatii
anti-trafic. Autoritatile au identificat si au asistat mai putine victime, iar victimele
au continuat sa sufere din cauza intimidarilor din partea traficantilor. Desi a crescut
numarul condamnadrilor, investigatiile si cazurile expediate in judecatd au scazut.
Prin urmare, Moldova a fost retrogradaté la Tier 2 Watch List...“?

Raportul privind traficul de persoane al Departamentului de Stat al SUA p/u
anul 2018 denota cd in Republica Moldova vérsta fetelor exploatate sexual este de
13-15 ani. Mai mult ca atit, in ceea ce priveste personalitatea victimelor exploatarii
sexuale se constata cd circa 75% nu depésesc varsta de 30 ani, dintre care 26,3% sunt
cdsdtorite, iar 14,9% — divortate.

Analiza nivelului educational al respectivei categorii de victime constata ca
25,6% aveau studii medii, 16,4% — studii medii de specialitate, 18,0% — studii medii
incomplete, 5,9 % — studii gimnaziale si doar 8,6% — studii superioare.

Asa spre exemplu, instanfa de fond a constatat cd in luna august 2007, inculpata
T.S. actiondnd in comun acord cu persoane neidentificate, in scopul indemnului si inles-
nirii practicérii prostitutiei peste hotarele Republicii Moldova de cdtre B.D., i-a perfectat
pasaport de uz extern din mijloace financiare proprii si i-a achitat cheltuielile legate de
deplasarea acesteia in Turcia. Prin intermediul Aeroportului International Chisindu la
data de 5 mai 2007 aceasta a fost ajutatd sd se deplaseze in Turcia, unde a fost intalnitd
de o persoand de origine turcd, neidentificatd, care impreuna cu T.S. au cazat-o intr-un
apartament din or. Izmir, Turcia fiindu-i inlesnitd practicarea prostitutiei timp de o luna.
Ulterior, pe parcursul anilor 2007—2008 T.S. in circumstante analogice a mai indemnat-o
si i-a inlesnit acesteia incd 3 vizite in Turcia in vederea practicdrii prostitutiei.

Astfel, actiunile inculpatei au fost incadrate in baza art. 165 alin. (2) lit. b), d) Cod
Penal respectiv, trafic de fiinte umane, adica recrutarea, transportarea, adapostirea
unei persoane in scop de exploatare sexual comerciala, prin aplicarea violentei fizice

2 Rotari Oxana. ,Criminologie,,. Chisinau, 2014, p.73.
3 Raportul Departamentului de Stat al SUA privind traficul de persoane, editia 2018, p.1.
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si psihice periculoase pentru viata si sinatatea persoanei, savarsite prin inselaciune
si abuz de pozitie de vulnerabilitate a persoanei, de mai multe persoane si asupra
mai multor persoane.*

Prezintd interes in viziunea noastra si practica CtEDO la acest capitol (spre
ex., cauza Litschauer c. Moldovei). Reclamantul, Martin Litschauer, de nationalita-
te austriac, la momentul evenimentelor era proprietarul unei companii, infiintate
in Republica Moldova, care desfasura activitate eroticd de video-chat la Chisinau,
angajand modele tinere de sex feminine care realizau video erotice prin intermediul
camerei web clientilor din afara Moldovei in schimbul unei plati.

Analizand circumstantele cauzei, CtEDO a stabilit cd in absenta contactului fizic,
performantele video-chatului erotic nu pot fi considerate drept prostitutie. Totodatd
a fost constatat ca violarea art. 5&1 din Conventia Europeand a drepturilor Omului,
Republica Moldova fiind obligatd sé-i achite reclamatului suma de 10.000 EU cu titlu
de prejudiciu moral + costul cheltuielilor.’

Respectiv, ajungem la o problemd-cheie a stiintei criminologice — portretul
criminologic al infractorului. Cine sunt acestea? In urma studiilor efectuate putem
conchide céd portretul criminologic al traficantilor de persoane in scopul exploa-
tdrii sexuale il constituie indivizii cu varsta cuprinsa intre 18-19 ani (1,7%), 20-29
ani (28,7%), 30-39 ani(37,3%), 40-49 ani (26,2%). Prezinta interes si datele vizind
incadrarea in cAmpul muncii al acestora: 62,1% — nu dispun de o sursa permanen-
ta de venit si doar 22,3% sunt angajati oficial. Nu mai curios este si faptul cd circa
8,4% din persoanele condamnate p/u infractiunile legate de exploatare sexuala sunt
cetdfeni strdini.

O particularitate specifica acestei categorii de infractori o constituie nivelul
de educatie destul de inalt: 25,2% aveau studii superioare complete la momentul
savarsirii infractiunii, 36,9% — studii medii generale, 17,3% — studii medii speciale,
15,2% — studii medii incomplete.

Referitor la situatia familiald a infractorilor implicati in exploatarea sexuald a
femeilor se constata ca 62,2% nu erau casétoriti la momentul savarsirii infractiunii,
25,8% — erau in cdsatorie inregistrati, 12,0% — trdiau in concunbinaj, 36,3% —
aveau la intretinere copii minori. Cu privire la rolul social — 13,3% activau in diferite
structuri comerciale (SRL, II), 8,9% — activau in sfera comertului, 29,0% — prestau
diferite servicii precum ar fi: soferi, paznici etc.

Psihologul american Erik H. Erikson concluzioneaza ci de regula persoanele
exploatatoare sexual au vérsta cuprinsa intre 20 si 45 de ani, aspect fizic ingrijit,
nivel de educatie mediu, precedent legat de abuz in familie, inteligentd emotionald,
apartenentd la o retea de traficanti, de reguld manifestd un comportament violent
si se caracterizeaza printr-un nivel inalt de organizare.®

4 Dosar penal nr. 1ra-227/14.

5 http://agent.gov.md/wp-content/uploads/2019/03/LITSCHAUER-v.-REPUBLICA-MOLDO-
VA-red.pdf

6 Hein Steve. Increasing Emotional Intelligence. New York, 2004, p. 16.
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Deja de 30 de ani Republica Moldova incearca s se identifice ca un stat in
care drepturile si libertatile cetdteanului sunt nu doar garantate, dar si respectate.
Regretabil, dar dintr-o tdrigsoard infloritoare, cu oameni onesti si intelegenti aceasta
s-a transformat intr-un teritoriu practic depopulat cu oameni saraci si nesiguri de
ziua de méne.

Asemenea probleme ca coruptia, incompetenta profesionald si promovarea pe
bazd de apartenenta politicd sau cumatrism, proxenetism, trafic de persoane etc.,
alteori strdine societdtii noastre — astdzi au devenit la ordinea de zi.

Oare intr-un asemenea stat am visat si ne dorim noi sd trdim???
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THE HISTORICAL-LEGAL EVOLUTION OF THE REAL ESTATE LEASE CONTRACT

From a historical point of view, it is worth mentioning that the appearance and use from the
earliest times of the lease is closely related to the development of trade, as well as to social
relations. This contract being one of the first contracts used, after the exchange and the one
for sale, being destined to ensure the temporary transmission of certain goods, necessary for
carrying out economic-social activities. This article contains a short description of the history
and concept of the lease contracts.
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protection of the property in the lease.

Din punct de vedere istoric, meritd mentionat faptul cd aparitia si utilizarea din cele mai
timpurii perioade a contractului de inchiriere este strins legatd de dezvoltarea comertului,
precum si de relatiile sociale. Acest contract fiind unul dintre primele contracte utilizate, dupd
schimb si cel de vanzare, fiind destinate asigurdrii transmiterii temporare a anumitor bunuri,
necesare desfasurdrii de activitdti economico-sociale. Acest articol contine o scurtd descriere a
istoriei si a conceptului contractelor de inchiriere.

Cuvinte-cheie: contract de locatiune, evolutia, comert, locatar, locator, drepturi/ obligatii,
responsabilitdti, protectia bunului in locatiune.

Din punct de vedere istoric, este de mentionat cd aparitia si intrebuintarea din
cele mai stravechi timpuri a contractului de locatiune este strans legatd de dezvoltarea
comertului, precum si a relatiilor sociale, acest contract fiind unul dintre primele
contracte utilizate, dupd cel de schimb si cel de vanzare, fiind destinat pentru a
asigura transmiterea in folosintd temporara a anumitor bunuri, necesare pentru
desfisurarea activititilor economico-sociale.

Asemenea contractului de schimb si de vAnzare-cumpdrare, locatiunea este
consideratd unul dintre cele mai vechi tipuri de contracte cunoscute si utilizate pe
larg de societatea umand. Nu ar fi suficienta o analizd a contractele de locatiune,
fard a efectua o incursiune in evolutia istoricd a relatiilor juridice ale dreptului con-
tractului de locatiune in general.

Asadar, acest articol constituie o cercetare asupra istoricului evolutiei contractelor
de locatiune. Dupd cum am mentionat, locatiunea, precum si vinzarea si cuampérarea
este unul dintre cele mai vechi tipuri de contracte cunoscute de-a lungul timpului,
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ele evoluau si aveau o larga aplicabilitate incé din perioada dreptului roman. Dreptul
roman este primul drept universal al unei societdti producitoare de mérfuri care a
pus la punct toate raporturile economice dintre cumparitori si vanzétori, contracte,
asumatii de obligatii si responsabilitéti, stabilind principii care formeazd substratul
legislatiilor moderne.

Locatiunea este un contract clasic complex, al cdrui istoric se intinde pe parcursul
mai multor secole. Primele informatii despre contractul de locatiune se continea, si
in actele Egiptului si a Babilonului antic.

Deci cea mai veche opera legislativa, cunoscutd sub denumirea de ,,Codul lui
Hamurapi®, (Hamurapi — regele Babilonului care a domnit in anii 1792—1749 i.e.n.)
cuprindea reglementari detailate a contractului de locatiune.!

Dreptul privat roman a reglementat contractul de locatiune intr-o forma mai
detailata, institutiile cdruia si-au gésit reflectare si in normele contemporane.

Notiunea de locatiune provine din latinescul locare, care inseamna a inchiria. In
drept privat roman, locatiunea era denumita ,,locatio conductio®, ceea ce inseamna:
Llocare® — a plasa, a depozita, i ,,conducere“ — a lua cu sine.

In vechiul drept roménesc, locatiunea este intalnita sub termenul de ,,ndimeald“?

Locatiunea a fost cunoscuti in dreptul roman ca locatio-conductio, sub tripla
sa forma:

— locatio-conductio rei (contractul de inchiriere de bunuri);

— locatio-conductio operarum (inchirierea de servicii, contractul de munca);

— locatio conductio operis faciendi (locatio-conductio irregularis) sau contractul

de inchiriere a fortei de muncé pentru lucréri determinate, precizate.’

Comun in aceste trei contracte, de obicei este aceea cd o parte se obligd sd ofe-
re altei parti in folosinta un lucru determinat, dar altd parte se obliga sa pliteasca
celeilalte pentru folosintd o anumita plata.

Contractul de locatiune actual s-a format datoritd influentei contractului locatio
conductio rei.

Prin inchirierea de bunuri (locatio conductio rei) se intelege asa un contract,
conform caruia o parte (locator) se obligé sa ofere celeilalte pérti (conductor) unul
sau mai multe lucruri determinate in folosintd temporara, dar cea dea doua parte se
obliga sa plateascd pentru folosinta acestora o anumita plata numita (merces, pensio)
si la sfarsitul folosintei, sa intoarcd bunul in integritate.*

Urmatoarele aseméndri si deosebiri, mai putem identifica intre contractele de
locatiune actuale si locatio conductio rei:

1 Ipaxpanckoe npaBo. YueOHuk. Yacts / ITox. pen. A.IL. Cepreesa, }0.K. Toncroro, Mocksa:
IIpocmekT, 1998, c. 141.

2 Vladimir Hanga. Mari legiuitori ai lumii. Editura Stiintifica si Enciclopedici, Bucuresti, 1977,
p- 261.

3 Valeriu M. Ciuci, Drept roman: Suport Curs, anul I, Semestrul II. 2009, p. 100.

4 W.b. HoBuuxwuit. Pumckoe 9actHoe mpaBo, MockBa, 1997, c. 446.
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— Locatio conductio rei putea fi incheiat, atit in formd scrisd cét si in forma
verbald, la acordul partilor, insd de contractul actual, se intocmeste doar in
forma scrisa.

— Ambele contracte au caractere identice (consensual, oneros, sinalagmatic).

— Obiectul locatio conductio rei este: bunuri mobile, imobile, corporale, incor-
porale, si determinate, inclusiv si cele agricole, spre deosebire de contractul
de locatiune, unde ultimele lipsesc.

Achitarea pentru folosinta bunurilor neagricole se facea in bani la inceputul
contractului, sau stabilitd de arbitri, dacd nu s-a convenit altfel. La fel era posibila si
o contraprestatie dar se referea la un schimb de folosinte.

In contractul de locatiune actual, atat obligatiile locatorului, cat si a locatarului
, corespund in linii generale cu locatio conductio rei, insa mai existd unele deosebiri.

Astfel, in cazul instrainarii lucrului inchiriat, locatorul putea fi lipsit de dreptul de
folosintéd de noul proprietar, dar raspunderea pentru aceasta o purta locatorul initial.

In contradictie cu aceasta a venit marea Revolutie Francezi care a stabili cd
»~cumpdrarea nu afecteaza inchirierea” acest principiu este stipulat in articolul 1743
din Codul lui Napoleon

O alta deosebire constd in aceea ca locatio conductio rei inceta atit conform
regulii generale (rezilierea unilaterald, scurgerea timpului, etc.), cat si dupd moartea
locatorului, spre deosebire de locatiunea actuala unde in cazul decesului locatorului
intervine institutia succesiunii.’

Asemeni lui locatio conductio rei, locatio conductio operis a avut si el unele
tangente cu locatiunea contemporand, cat si cu antrepriza. Acest contract se aseamand
cu antrepriza de arendd, care la randul sau este o modalitate a locatiunii.

Deci dupd analiza efectuata este evident ca asupra reglementdrii actuale a locatiunii
a influentat in mare parte locatio conductio rei si intr-o masurd mai micd locatio
conductio operis.

Odaté cu dezvoltarea sistemului de drept, in arealul Carpato danubiano pontic,
institutia locatiunii s-a dezvoltat mai lent avind ca izvoare la inceput, cutuma si niste
legi date de Deceneu numite Bellagines.

Odatd cu cucerirea Daciei si transformarea ei in provincie romana (106 e.n.) pe
teritoriul ei pe langa dreptul geto-dac a inceput sa se aplice dreptul roman.

In urma extinderii imperiului roman si a producerii revolutiei economice,
vechiul contract locatio rei, avand ca obiect sclavul, a fost modificat sub aspectul
obiectului, in sensul ca inchirierea a fost conceputd in legiturd cu o casa. Criza
locuintelor a determinat adaptarea acestui contract la situatia juridicd ndscuta din
inchirierea bunurilor imobile ale statului cdtre persoanele lipsite de addpost. Este
o0 reprezentare incipientd a contractului avind ca obiect locuintele sociale, care
se va dezvolta mult mai tarziu, in societatile moderne, in scopul asigurarii ideii
de protectie sociala. Obligatiile partilor nascute din contractul de inchiriere erau

5 Vaicu C., Amza I.T., Stanescu B. Istoria dreptului roméanesc, Bucuresti, 2001, p. 197.
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sanctionate cu actio conducti si, respectiv, actio locati, calificate drept actiuni de
bund credinta.®

Astfel, atunci cand proprietarul nu asigura locatarului folosinta bunului, acesta
din urma avea la indemand actio conducti, spre a-1 obliga pe proprietar la despagubiri
pentru paguba suferitd iar daca locatarul nu platea pretul inchirierii sau nu restituia
lucrul primit spre folosintd, locatorul avea la indeména actio locati pentru a-l sili
la indeplinirea obligatiilor asumate. Incertitudinea care plana asupra situatiei juri-
dice a chiriasului a fost remediatd in dreptul clasic, prin aceea cé se permitea ca in
limita primului an de la inceperea executdrii contractului, oricare parte s denunte
unilateral conventia prin simpla manifestare de vointa.

Deci in domeniul dreptului obligational s-a aplicat dreptul roman dar sub influ-
enta dreptului local. Dovada acestui fapt stau tripticele, téiblitele cerate descoperite
in Transilvania, intre anii 1786—1855 la Rosia Montana.

O alta informatie deosebit de valoroasa cu privire la obligatiunile pértilor in
contractul locatiunii de servicii, provine dintr-un triptic in care o téblitd continea
un contract de locatiune (locatio operarum) prin care un om liber se angajeaza la
lucrul in mina/’

Feudalismul a continuat sa distruga formele concepute in epoca romand, consa-
crand consensualismul, ca idee esentiald, potrivita acelor vremuri, justificata de lipsa
de pregatire a majoritatii, precum si de nevoia de circulatie juridicd mai rapida, con-
tractele solemne fiind inlaturate sau modificate in scopul adaptirii lor la noile realitati.

Pe de alta parte, sub influenta dreptului canonic ideile religioase au penetrat si
sfera dreptului, principiul pacta sunt servanda fiind inteles si sub aspectul faptului
cé cine nu isi respecta angajamentele contractate era raspunzitor in fata divinitatii,
comitand un picat.?

In aceasta situatie, nu mai era nevoie de formalititi pentru a consfinti
consimtdmantul partilor, simplul acord al acestora fiind suficient pentru nasterea
valabild a conventiei. Reglementarea dreptului roman a fost preluata in mare parte
in vechiul drept romanesc, in ciuda influentelor slave nu numai sub aspect lingvis-
tic, intemeiate pe evolutia contextului istoric si pe inexistenta unui sistem unitar al
normelor in cadrul Europei Occidentale.’

Dreptul roman, totusi a lasat amprentd asupra obligatiilor civile, insd acestea
ramanind influentate in mare parte de dreptul local. Dupd cum vedem sfera obiec-
telor acestui contract este foarte vastd incluzand in sine atat obiectele contractului
de locatiune cét si a altor contracte civile, cum ar fi arenda, concesiunea.

In aceasta perioada, cAnd avea loc formarea statelor roménesti, vorbind despre
dezvoltarea relatiilor de arenda putem spune ca: contractele de arenda priveau pasunile,

6 C.St. Tomulescu, Drept privat roman — curs universitar, Facultatea de Drept, Universitatea
Bucuresti, 1973, p. 294.

7 Vaicu C,, Amza LT, Stdnescu B., op. cit., p.198.

8 0. Ungureanu, Drept civil. Introducere, ed. a VI-a, Ed. Rosetti, Bucuresti, 2002, p. 146.

9 VI Hanga, Istoria dreptului romanesc, vol. I, Ed. Academiei, RSR, Bucuresti, 1980, p. 569.
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livezile, carciumile, etc. Taranii le inchiriau in conditii grele de la proprietari, in
schimbul unor slujbe. Mai dese erau arendarile de drepturi regaliene: vami, ocne,
mine. Si in Transilvania se obisnuiau s se angajeze pamanturile, vimile sau dijmele,
»alodiaturile® (carciumi, pravalii decarne, targuri), minele sau unele taxe vamale;
arendarea schimbului aurului, constituia o importantd sursa devenit pentru orasele.'

Pravila lui Matei Basarab vorbea despre ndimeala — glava 310 aratand ca ,cine
va ndimi cal si-1 va impovira, de-1 va prea incirca mai mult de cum-i va fi tocmeala,
si-1 va beteji, aceluia i se judeca betejeala®

Urmeaza Codul Calimachi (1817) care consacra la randul sdu norme relative la
locatiune, notiune utilizatd fiind aceea a ,tocmelii dérei si luarei in posesie®, con-
sacrandu-i un regim juridic distinct de dreptul real de uzufruct, in timp ce Codul
Caragea (1818) trata contractul de locatiune dupd vanzare si schimb, ca si reglemen-
tarea francezd a vremii, vorbind astfel , Despre inchiriere sau arendd“ — Partea a
III-a, Capitolul 4. Codul Caragea numea inchiriere ,,folosul unei cladiri sau a oricdrui
lucru miscétor®, iar arendarea era ,,folosul unei mosii sau rodurile unei gradini“ (art.
2 al Capitolului 4 din Partea a III-a). Notiunea juridica a inchirierii era definitd in
textul art. 1 al Capitolului 4 care preciza cd aceasta reprezinta ,,tocmeala prin care o
parte se indatoreste a da celeilalte folosul unui lucru oarecare, pe un soroc oarecare
si pe un pret la care se indatoreste cealaltd parte®. La randul sau, Codul Calimach
definea in art. 1466 inchirierea ca ,tocmeala prin care castigd cineva pana la un
hotérét termen, si cu pret rostit, intrebuintarea unui lucru ne cheltuitor®. Afara de
ndimeald, inchirierea se mai numea si ,,luare de posesie®!

In perioada moderni locatiunea n-a suferit multe schimbiri urmand sa fie
reglementatd de Codul lui Calimah péna la abrogarea acestuia la 1 decembrie 1865.

In legiturd cu locatiunea legiuitorul roman din 1864 a inglobat in notiunea
de locatiune trei contracte cunoscute incé in dreptul roman: locatiunea lucrurilor,
locatiune serviciilor si contractul de inchiriere.'?

Cu timpul, Codul Civil reglementeazd doar locatiunea lucrurilor, cea de in-
treprindere, formand obiectul dreptului bancar, iar locatiunea serviciilor devenind
obiectul unei vaste legislatii a muncii, aparute pe masura formarii clasei muncitoare.”

In urmitoarele perioade istorice, evolutia este legatd nemijlocit de productia si
circulatia marfurilor, atunci dreptul civil cunoaste o serie de transformari substantiale
in asa domenii ca: proprietatea, conditia juridica a persoanei si contractele. La baza
acestei ramuri a raimas Codul civil din 1864 adoptat pe timpul lui Cuza, dar au fost
si un gir de alte legi care au influentat in mod firesc aceste raporturi juridice.*

10 Macu L.P. Istoria dreptului romanesc, Bucuresti, 1999, p. 129.

11 D. Alexandresco, Explicaiunea teoretica si practicd a dreptului civil roman, tomul IX, Ed.
Atelierele Grafice Socec & Co SA, Bucuresti, 1910, p. 19.

12 Arama E.Istoria dreptului roménesc, Chisinau 1998, p. 13.

13 Cernea E. Molcut E. Istoria dreptului romanesc, Bucuresti, 1999 p. 221.

14 Gheorghe Chibac, Ion Malanciuc. Dreptul de locatiune, arenda. Material didactic pentru
studentii Facultétii de Drept Ed. CEP USM, Chisinau 2004, p. 7.

161



STUDII JURIDICE UNIVERSITARE & 3-4 2019

In acest sens mentionim ci au fost unele derogiri de la dispozitiile Codului
Civil in privinta contractului de inchiriere a cladirilor, prin acordarea unor drepturi
speciale proprietarilor si prin introducere unei proceduri de executare a obligatiilor
chiriasilor.””

Luénd in consideratie ca Republica Moldova a fost o parte componenti a ex-
URSS, e si normal ca istoria dezvoltarii sale sa fie tipicd pentru URSS.

Perioada contemporana de evolutie a contractului de locatiune in legislatia
rusa este marcatd de anumite etape:

-1- Prima etapa este legata de anul 1917 — victoria revolutiei si schimbarea
oranduirii de stat. Odatd cu instaurarea a puterii sovietice, au aparut unele relatii
juridice noi, ce se bazau pe normele ruse a dreptului civil existente inaintea revolutiei,
care erau reglementate reiesind din situatia economica existenta. Aceasta perioada
este marcatd de adoptarea primului Cod Civil din 1922, chemat sé reglementeze
raporturile civile in conditiile unei politici economice noi (NEP).

-2- La 14 decembrie 1940 la cererea Sovietului Comisarilor Norodnici din
URSS, Prezidiul Sovietului Suprem al URSS printr-un decret proclamat a permis
aplicare temporara a codului penal, civil, muncii, familial, procedura penals, civila,
ale RSS Ucrainesti pe teritoriul RSSM. Deci, acum litigiile patrimoniale trebuiau sd
fie examinate de organele judiciare ale RSSM in conformitate cu codurile ucrainene,
legislatia unionald si cea a RSSM.

-3- A treia etapa se refera la inceputul anilor ’60 — adoptarea la 8 decembrie
1961 a Bazelor legislatiei civile URSS si a republicilor unionale. Codul civil al Re-
publicii Moldova a fost adoptat la 26 decembrie 1964 si a intrat in vigoare la 1 iulie
1965. In conformitate cu aceste acte normative, contractul de locatiune a cipitat o
reglementare detailata insa o aplicare restransa.

-4- A patra etapa de dezvoltare a relatiilor de arenda o putem lega cu adop-
tarea de catre Sovietul Ministrilor URSS din 4 octombrie 1965 a Regulamentului
despre intreprinderea socialista de productie a statului. In conformitate cu acest
act normativ, intreprinderile de productie a statului au capitat o libertate relativa
in sensul incheierii oricaror tranzactii civile, inclusiv si a contractului de locatiune.

-5- O insemnatate mare pentru contractul de inchirierea a bunurilor pen-
tru satisfacerea necesitatilor personale — una dintre modalitatile contractului
de locatiune, a avut-o Regulamentul C.C. P.C.U.S. si a Sovietului Ministrilor din
2 februarie 1984 ,,Cu privire la largirea independentei gospodaresti si a mdaririi
interesului a uniunilor de productie si deservire personald, in scopul satisfacerii pe
deplin a populatiei in servicii®.

-6- A sasea etapa este legata cu adoptarea la 3 iunie 1987 a Legii URSS ,cu
privire la intreprinderile de stat, in articolul 4 al céreia a fost indicat, cd intreprin-
derea are dreptul si transmitd altor intreprinderi, organizati, a vinde, a schimba,
a da in arenda, a oferi gratis in folosintd temporard sau a imprumuta constructii,

15 Maria Dvoracek. Istoria dreptului roménesc, lasi, 1992, p. 98.
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cladiri, utilaje, mijloace de transport, inventarul, materia prima, si alte mijloace
materiale, cat si a le exclude din balanta intreprinderii, dacé acestea s-au uzat moral
sau fizic. In comparatie cu normele juridice existente pana atunci, aceasti lege acorda
intreprinderilor atributii mai largi in realizarea activitatii de productie. Reiesind
din aceasta o tendintd generald a normelor juridice se manifestd intr-o majorare
treptata, evolutionistd a volumului de atributii a subiectilor publici. Aceasta tendinta
era caracteristica si pentru intreprinderile cu o alta forma organizatorico-juridica.

Pentru Republica Moldova o etapd importantd a relatiilor de arendd a devenit
anul 1992, cand la 14 ianuarie a fost adoptatd Legea RM ,.cu privire la arendd®, care
in realitatea existentd reglementa intr-o modalitate cu totul diferitd toatd complexi-
tatea relatiilor legate de arenda patrimoniului apartinand cu dreptul de proprietate
altor subiecti.

-7- Urmatoarea etapa de dezvoltare a relatiilor de arenda este legata de Ho-
tardrea Guvernului RM din 2 mai 1993 prin care a fost aprobat Regulamentul cu
privire la intreprinderea de arendé si Regulamentul cu privire la antrepriza de arendd.’

-8- Ultima etapa in dezvoltarea relatiilor de arenda si in special a locatiunii
este marcata de adoptarea la 6 iunie 2002 a Codului civil a RM. Cea mai esentiala
diferenta dintre vechea legislatie si noul C.C. este cd contractul de arendd s-a divizat
in doud contracte separate: contractul de arendd si contractul de locatiune.

In aceeasi ordine de idei, putem afirma faptul ca evolutia contractului de locatiune
a fost influentatd direct de conditiile sociale, economice, politice existente la etapele
sale de dezvoltare, care au favorizat atat dezvoltarea acestor raporturi, ct si stagnarea
lor pe un anumit timp.

Este, inimaginabil o evolutie si o dezvoltare a relatiilor socio-umane si econo-
mice, fird existenta contractelor economico-civile utilizate astazi, care asigura un
circuit civil al diferitelor valori sociale.

16 Arama E., op. cit., p. 183.
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FEATURES OF LEGAL REGULATION OF OCCUPATIONAL HEALTH AND SAFETY OF PERSONS
UNDER THE AGE OF EIGHTEEN IN THE REPUBLIC OF MOLDOVA AND THE REPUBLIC OF
AZERBAIJAN (COMPARATIVE ANALYSIS)

In this article, the author, on the basis of doctrinal sources, as well as his own comparative
study of the legislation of the Republic of Moldova and the Republic of Azerbaijan, presents the
features of the legal regulation of health and safety at work for people under the age of eighteen.
Keywords: human performance in the labor process, list of hard work, minor.

PARTICULARITATILE REGLEMENTARII LEGALE PRIVIND PROTECTIA SANATATII $I SIGURANTEI
LA LOCUL DE MUNCA PENTRU PERSOANELE CU VARSTA SUB 18 ANI iIN REPUBLICA MOLDOVA
SI REPUBLICA AZERBAIDJAN (ANALIZA COMPARATIVA)

In acest articol, pe baza surselor doctrinare, precum si propriul studiu comparativ al legislatiei
Republicii Moldova si Republicii Azerbaidjan, autorul prezintd unele particularititi a regle-
mentdrii juridice privind securitatea si sdndtatea in muncd pentru persoanele in virstd de
pand la optsprezece ani.

Cuvinte cheie: capacitatea omului in procesul de muncd, lista munciilor grele, minor.

B nacmosaweii cmamve asmop, Ha 0cHo8e OOKMPUHANILHBIX UCOUHUKOS, 4 MAKice
COOCMBEHH020 CPABHUMENBHO20 UCCTIe008aHUs 3aKoHodamenvcmea Pecnybnuxu Mondosa u
Asepbationcarckoil Pecnybnuku npusooum ocobeHHOCMU HPAB06020 PezynuposanHus OXparvl
300p08bst U be3onacHocmu mpyoa iuy, 8 803pacme 00 80CeMHAOUAMU TIEM.

Kmiouesvte cnosa: pabomocnocobHocmv uenoseka 6 npouecce mpyod, nepederv mAmenbix
pabom, HecosepuieHHONEMHUIL.

BBenenne. AKTyaTbHOCTb TEMBI IIPEICTABIEHHOTO UCCIEIOBAHMS ONIpefieNsieTcs
3HAYVMOCTBIO OXPaHBI 3J0POBbs 11 06€30IaCHOCTU TPYHa NI B BO3PACTe O BOCEM-
Hapuaru et B Pecriy6nmyky MonjoBa, sIBISIOIENCS COLaTbHBIM TOCYApCTBOM.
ObecrieueHne HaIeXXAIX YCTIOBIUI TPY/a sIBISETCS HE TOMIBKO OFHUM 13 BaYKHENIINX
HAIPaB/IeHMII JESITENIBHOCTH, 003aHHOCTBIO TI0O0T0 paboTomaTe s, HO U CPEACTBOM
HOBBIIICHNA 9P PEKTUBHOCTU TPYLQ, IPOU3BONUTEIBHOCTY MOIOABIX COTPYSHMUKOB,
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COXpaHeHM:A UX 3[0pOBbs, CHIDKEHM A IPOU3BOICTBEHHOTO TPaBMaTMU3Ma, 4TO, IO
OO0JIBIIOMY CUETY, OGHOBPEMEHHO BbICTYIIAT 3AKOHOMEPHBIM 37IeMEHTOM COXPaHEeHNs
3/10pOBbA HallUY, Ba)XHENIINM IIapaMeTPOB YPOBHA U Ka4eCTBa KM3HM HAaCe/IE€HNU .
B 2019 ropy, B Monpose, IocynapcTBeHHOI MHCIIEKIMEN TPY/a 3apeTUCTPYPOBAHO
497 crmy4aeB TpaBMaTK3Ma paOOTHUKOB B cdepe TPyAa, B pe3ynbTaTe KOTOPBIX 515
Ye/IOBEK ITOCTPafany, B TOM uncie 72 nmornbmu. KomuyecTBo HeCUacTHBIX CIyYaeB
Ha NPOM3BOACTBE Bblllle IO CpaBHeHMIO ¢ 2018 romoM, Korga npousomen 421 He-
CYACTHBII CTy4ail ¢ paboTHMKaMM. DTH JaHHbIe ObUIM npencTaBieHsl 20 deBpans
2020 ropa na 3acemanuu Kondenepanpuoro komutera CNSM Enenoit Kapkunas,
pykoBoputeneM VHcnekuny Tpyna npodcorsos (IMS).! B gaHHOM foknafme He
HAILIUTM OTpa)keHNe COCTOsIHME el 06 0COOEHHOCTSX MPABOBOTO PETYINPOBAHIS
OXpaHBbI 3[0POBbs U 0E30IIACHOCTU TPY/A /ML B BO3pacTe O BOCEMHA/ILIATH JIET.
3agayaMy VICCTIEROBaHNA SIB/IAETCA IIPOBEieH)e CPAaBHUTE/IbHOIO aHa/IN3a HOpM 00
OXpaHe 3[0POBbsI U 6e30IaCHOCT TPYZAa B 3aKOHOAaTenbcTBe Pecriybnuku Monpgosa
u Asepbaiimkanckoil Peciybmuky, nmuiy B Bo3pacte 4O BOCEMHAJIIATY JIET, a TAK)XXe
BBISIBJIEHVE IIPO0ENIOB B cepe TPYLOBOIO 3aKOHOAATEIbCTBA U HOPMUPOBAHIE
IpeRIOKEeHNUI 110 ero COBEPLIEHCTBOBAaHMIO. BEIOOP KOHKpETHBIX IpobieM, Ho-
CTaB/IEHHBIX B MCCIE[OBAaHNM, O0YC/IOB/IEH JIOTMKOI CTPYKTYPhI 3aKOHOATE/IbCTBA
06 oxpaHe 300poBbs U 6e3omacHOCTH Tpyza Pecriy6nmkn MongoBa u Asepbaiimkan-
ckoit Peciy6rmmkn. IIpakTudeckast 3Ha4MMOCTD MCCTIEOBAHUA COCTOUT B TOM, 4TO
IIpefiCTaBIeHHbIe B Hell BBIBOZBI, peKOMEHMAINM, IpeaioKenns no legea ferenda
MOTYT JIy4llle CIIOCOOCTBOBATH peanu3aliuy HOMUTUKK B 00/IaCTV OXPaHBbI 30OPOBbs
1 6e30IacHOCTM TPyHAa HecoBeplieHHOMeTHUX. OPUTMHANTBHOCTD PE3YIbTATOB UC-
CIIeOBaHMA 3aK/II0YAETCA B TOM, YTO aBTOP BIlepBble B Pecry6uke MonoBa posern
TaKOJl aHa/IM3 Ha IpyMepe TPYHROBOTO 3aKOHOfaTenbcTBa Pecriydnuku Monposa u
Asepbaiimxanckoi Peciyonukn.

Pesynbrar ucciepoBanns. JJocTUTHYB IOTPaHMYHOTO BO3pacTa — MEX[Y AeT-
CTBOM U 3Pe/IOCTbI0 — HEKOTOpbIe MOAPOCTKI CTPEMSTCS YCTPOUTHCS Ha paborTy,
YTOOBI CTaTh (PMHAHCOBO HE3aBVICUMBIMI OT CBOVIX POJVITENE I CAMOCTOSATEIBHO
IPYHMMATD pelleHts], Ha 4YTO MOTPaTUTh 3apaboTaHHble cpefcTBa. CocTosIHME 3a-
HATOCTH HeCOBepLIeHHOMeTHUX B Pecriy6nyke MongoBa xapakTepusyeTcst Hamu4meM
IpreMa Ha paboTy ydaluyxcs Julees, IpoQeccroHaTbHO-TeXHNYECKUX YUVIINIIL,
CpefHMX y4eOHbIX 3aBefIeHMI [JIsI BBIIIONIHEHM S JIETKOTO TPYAa, He IPUYMHSIOIEro
Bpefa MX 3TOPOBbIO 1 PasBUTHIO, He HAPYLIAIOLIEro Ipoliecca 00y4eHus, B CBOOOTHOE
OT y4€eObI BpeMsI 110 ZOCTYDKEHNU MMM IISITHALATH/IETHETO BO3PACTa C MMCbMEHHOTO
coracysi 060UX POAUTENeNl UIM €ro 3aKOHHBIX IIpefiCTaBUTeNIell U IIPYU YCTIOBUM,
4TO paboTa He IPUYMHUT Bpefia ero 3TOPOBbIO, PasBUTUIO, YIeOHOMY IIPOLecCy U
npodeccuoHaIbHOI TOAT0TOBKe?. B Mo/IoBe NOAPOCTOK Ha 3aKOHHBIX OCHOBaHMSIX

1 [On-line]: http://sindicate.md/rukovodstvo-inspektsii-truda-profsoyuzov-predstavilo-doklad-
o-situatsii-v-oblasti-bezopasnosti-truda-i-ohrany-zdorovya/ [[Jara mocemennst: 18.07.2019].

2 Cocna B.J. CoBeplueHCTBOBaHME 3aKOHONATENIBCTBA PETYIMPYIOIIEro 3aIUTy [IpaBa Ha
Tpy#. B: xypHan “Haure mpaBo», Ne2, 2015, ctp.124. Kues, YkpanHa.
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MOXXeT OBITb TPY[OYCTPOEH C LIeCTHAALIATY JIET, TaK KaK B COOTBETCTBUMU C CT. 46
Tpyrmosoro xomexca PM Ne 154 ot 28.03.2003 rogpa® (zanee, TK PM), pusnueckoe
JIUL0 IPUOOpeTaeT MOMHYIO TPYHOCIIOCOOHOCTD 10 JOCTVKEHUY STOTO BO3pacTa. ITO
3HAYUT, YTO IOMMMO BPEMEHHOI! MOf{pabOTKM, Te, KOMY MCIOTHUIOCH 16 /IeT, MOTYT
oduIaTBHO YCTPOUTHCS U Ha IIOCTOsIHHOE MecTo. IToaToMy Haubosee He3aBUCHMbIe
IIKO/IbHMKY HaYMHAIOT MICKaTh BAPMAHTHI MOLPAOOTKM: KTO-TO OTPaHMYMBAETCS
JIETHUM, KaHUKY/ISIPHBIM [IEPUOMOM, IPYTHe Xe CTapaloTCsl HallTH MeCTO paboThl,
YTOOBI MOXXHO OBIJIO IIPM YaCTUYHON 3aTPY>XKeHHOCTU TPYAUTHCS KPYIJIBI TOf.

C 3TuMM >Ke LelsIMY B KaHUKY/IAPHOE BpeMsl Ha paboTy MPUHMUMAIOTCA y4a-
muecsi MpogpecCUOHANbHBIX KOMIEI)KeN U APYIUX Y4eOHbIX 3aBefleHUI I/ Bbl-
MIOJTHEH U sI JIETKOTO TPYJa, He IPUUYMNHAIOIIEro Bpeja UX 3T0POBbIO U Pa3BUTUIO, He
HapyIIAIOIIero mporecca o0ydeHns, B CBOOOLHOE OT y4eObl BpeMsi.

C yueToM HallMOHa/IbHBIX Tpagnuumit kak Pecny6nuku Momgosa, Tak u Asep-
6aiimKaHa, MONOJEXb B CBOOOHOE OT y4eObl BpeMs OKas3blBaeT ITOMOILILb CBOUM
poxputensm — depmepam.

ITo ZaHHBIM COIIMOMOIMYECKIUX UCCIEROBaHMITL, 70% CTapIIeKTaCCHIKOB OBIIH
ObI COBCEM He IIPOTUB TOTO, YTOOBI YCTPOUTHCS Ha NMOAPabOTKY B JIETHEe BpeMsl.
3a4acTyIo pOfUTENN He BO3PAXKAIOT — eC/IM MX YaAy TaK X04eTcss ObITh CAMOCTOSI-
TETIbHBIM, TO MIYCTh ITOPAbOTAET ¥ MOYYBCTBYET, KaK 3TU HEHbI'Y 3apabaThIBaIOTC.
Tem 6oree, uTo 3akoHOAaTEeNbCTBO Pecy6muky MoyoBa peryiaMeHTUpyeT BOIIPO-
CBl TPYAOYCTPOVICTBA NI, He TOCTUTIINX coBepuieHHONMeTNA. Tak, B TK PM ectb
oTfenbHas rnaBa «pyxn nmui B BodpacTe 1o 18 net», u B psAfe APYTUX LOKYMEHTOB
cofiep>KaTcs MOJIOXKEHU S, Ifie MpelyCMaTPUBAIOTCA CIIelMaJIbHble YCIIOBUSA TPYJO-
YCTPOJICTBA TON KaTeropuu rpaxgan PM.*

OTMeuas cOCTOsIHYE IPaBOBOIO MHCTUTYTA OXPAHBI 3J0POBbs U 6€30IaCHOCTH
TPY/Zia HECOBEPIIEHHO/IETHUX B CTPaHe, CllefilyeT OTMETHUTD, YTO CIy4Yay MacCOBOTO
IpUMeHeHNA JJeTCKOTO TPy/a, KOTOpble MMeN MeCTO B COBETCKOe BpeMs, celfdac,
CKOpee, ABJIAITCA PYAUMEHTAPHBIMMI U «9K30THYeCKUMI»’ . B HacTosIee Bpems 3a-
npeaercs nobas GopMa MpUMEHeHM s IETCKOTO TPy a (IIKOTBHUKOB M CTYICHTOB)
Ha y9aCTKaX Ce/IbCKOT0 X03AJCTBA.

KoHTpons 3a cobnofeHneM STUX HOPM OCYILECTBISETCS Pa3IUIHBIMI CTPYK-
TypaMi, BKIOYasd MHCTUTYT O6Myp;CMaHa U €ro IO pa3sfe/leHNI, KaK afiBOKar II0
3alyTe IpaB pebeHKa, ap/IaMeHTCKIX MHCTUTYTOB MOHUTOPYHTA, a TAKXKe Hellpa-
BUTENbCTBEHHBIX OpTaHM3aLMil, YMCTIO KOTOPBIX Kak B PM, Tak u B AszepbaiiyxaHe
JIOBOJIBHO BeNK, 100 MHOTHe 13 HENTPaBUTENbCTBEHHBIX OPTAHM3AL[MIT 3aHMMAIOTCST
3alMTOI IIPAB JIeTell Y MOTOLEX.

3 Omny6muxoan: 29.07.2003 B Monitorul Oficial Nr. 159-162 crarbst Ne: 648.

4 [On-line]: https://joblist.md/ru/news/karjera/-shkolniki-v-moldove-ishchut-rabotu [[lata
nocemenns: 18.07.2019].

5 Cwm. Harpumep. MamacyikoB M.M. MexHara oy XyKyKiit MyHOcabaT/IapiaH Kemmo umKaguraq
HIM30/IM MILJIAPHY Cyfa KYPUIIHIHT IpoLieccyan xycycustaapu. Mororpadws // 10.¢.x., mpod..
I1. INlopaxmMeTOBHMHL, yMmyMuii Taxpupu octupia. — T.: TIIOV Hampuéry, 2005. — c. 141.
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[Tocranosnenuem IlpaBurenscrsa PM Ne 1001 ot 30.09.2005 1., B pecriybnuke
yupexxzieH 1 gevictByet Haumonanpusiit CoBeT (KOHCMINYM) ITO 3aljiTe [IPaB pebeHKa.
CoBeT sAB/sAeTCA OPTaHOM T'OCYAapCTBEHHOIO YIIpaB/lIeHN A, Ybs MUCCHUA COCTOUT B
obecrieyeHN M pa3pabOTKY 1 peanu3aliuy IOMUTUKY B 0OIaCTM 3aIUThI IPaB eTeil
n xeHmyH. [Ipencenarenem CoBeTa IO JO/DKHOCTY BBICTYIIAET IpeMbep-MIUHUCTP
pecny6nuku. KoHTponmb Haj MCIIONIb30BaHMEM HEeTCKOTO TPYAa OCYLIeCTBIISIOT pa-
6oTHUKM [OCyRapCcTBEHHON MHCIEKUUY TPYHA, KOTOpast SABISETCS afMUHUCTPa-
TUBHbBIM OpPTaHOM, IIOABENOMCTBEHHDIM MI/IHI/ICTepCTBy 34 paBOOXpaHEHNA, prna
VI COLIMa/IbHON 3alUTHI, a TAKXKe peclyOnmnKancKas KoHdeepanys, oTpacieBble 1
TeppUTOpHanbHble 00 befUHEHUsI TPOQECCHOHATBHBIX COI030B.

BmecrTe ¢ peabHBIMU MepaMy, IpeAIpUHIMAaeMbIMH BracTAMY Pecmybnmkn
MonpgoBa 10 OXpaHe 3[J0pOBbs 1 0€30IIaCHOCTI TPYAa HECOBEPIICHHONETHNUX B
pecny6imKe, 110 HallleMy MHEHMUIO, B MOJIJaBCKOJI I0PUAMYECKOII TUTepaType Mpo-
OmemMaM, HaIIpsIMYIO CBSI3aHHBIM C IIPABOBBIM PETyIMPOBaHNEM TPYLa yKasaHHOM
KaTeropuiu pabOTHMKOB, C/IefiyeT yAe/ATD ellle Oo/bllee BHUMaHMe. TaKoil ke BBIBOJ,
B OTHOIICHMM TPYZa HECOBEPUICHHONETHUX B A3epOaiimxkaHcKoil Pecy6mmke B
CBeTe TPY[OBOTO 3aKOHOJAaTe/NbCTBA U IIPAaBONPYMEHNTENIbHON MPaKTHUKY JieflaeT
B CBOMX MccaenoBauusax u A.B. BysHosa.® B aToM Bompoce ¢ Heif COITacHbBI U He-
KOTOpBIe [Ipyryie aBTOPbI, 3aHMMAIOLIVIeCs VICC/IeOBAHMAMM 110 JaHHON TeMaTuKe.’

Co cBoeif CTOPOHBIL, IPOAHAINM3UPOBAB IOPUMYECKY 3HAUMMBbIe 00CTOATENIbCTBA,
COCTaBJIAIOIYE OIIpefieieH)ie OXPaHbl 3J0POBbsA ¥ 6€30IaCHOCTY TPYAA, CIeAYeT
3aMeTUTD, YTO 910 KOMNJIEKC MEPONPUAMUTI, HANPABTIEHHVIX HA COXPAHEHUE HUSHU,
300p06bs U noddeprcanue pabomocnocobHocmu uenogexka 8 npoyecce mpyoa. Ilpume-
HUTEIIBbHO K prﬂy HECOBEPUIEHHOJIETHUX, TO €CTb, B COOTBETCTBMM C MOJITABCKMUM
3aKOHOZATE/IbCTBOM, JINII, He IOCTUTIINX 18-71eTHero Bo3pacTta, MO>KHO C/IeTIaTh BBIBOY
0 TOM, YTO 0XPaHa 3OPOBbsI U 6€30IIaCHOCTU MPYOa HecoBepuleHHONeMHUX npexcoe
6ce20 ce0eil Uenvio 00NIHHA UMemb obecneuerue HOPMATbHO20 PUIUONO2UHECKO20 U
MeHMANLHO20 COCOAHUS (PA36UMUS) TUY, KOMOPble 8 COOMBEMCIMEUL C HOPMAMU
enapsl III, pasgena X TK PM 6 mpy0oevix npasoomHOUEHUSIX NPUPABHUBAIOMCS
MONIbKO 8 NPasax k 83pocnviM pabomHuKkam, a 6 001acmu 0Xpanvt 3GOPOBbs U Oes-
OIIACHOCTY mMpyoa, pabotezo 8pemeHU, OMNYCKO6 U UHBLX YCI06ULL MPYOa NOMb3YI0MCS
00NONHUMENLHBIMU TTb20MAMU, YCMAHOBNIEHHVIMU 07151 HUX 3AKOHOOAMeNbHbIMU U
UHBIMU HOPMAMUBHBIMU AKmamu 0 mpyoe.

B cBeTe cka3aHHOTO MBI IIPMXOAUM K BBIBOZLY, YTO II€PBOCTETICHHBIMI Cpefi-
CTBaMM II0 peanyu3aluy KOMIUIEKCa Mep II0 OXpaHe TPyAa B OTHOLIEHUM HecoBep-
HI€HHO/IETHUX ABIAIOTCA COKpalll€eHNE ITPOJOIKUTENDPHOCTU UX pa6oqero BpeMEHN,
a TaK)Ke CHIDKEHIE TPYAOBBIX HATPY3O0K I 3aIIpelleHle TPya HeCOBEPIIeHHONIEeTHIX

6 bBysnoa A.B. Ocob6eHHOCTN IIPaBOBOIO PETYIMPOBAHMS TPY/Aa HeCOBEpLIEHHOIEeTHUX
paboTHNUKOB: nc. KaHp. IOpug. HayK. 12 00 05. Mocksa. 2005

7  Bmapumumposa I0.B. 3Hauenne Bospacra B TpyfoBoM npase: Jluc. kaup. opus. Hayk. Ilepmb,
2002 r; Asopuyx H.H. IIpaBoBoe perymposanue Tpyga Monopexu B Poccuiickoit Qepeparym
B YCTIOBUSIX PBIHOYHOI 9KOHOMUKM: Jlvic. ...KaHA. fopup. Hayk. CaHkT-ITeTep6ypr, 2005.
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B OIIpefleNIeHHBIX OTPAC/IAX U Ha ONpefe/ieHHbIX paboTrax. C 9TUM >Ke COITIAIAeTCs U
u3BecTHbIT poccuitckuii yuénniit 10.11. OpnoBckuii 3aMedas, 4TO «IOAXOf] 3aKOHOfA-
TeJIA K PeryIMpOBaHNUI0 pab04ero BpeMeH) HeCOBEpPIICHHO/IETHIX PaOOTHUKOB BbI-
CTyIIaeT OFHUM U3 CPEACTB 0OeciedeHNs 6e30IacHOCT X TPYHA, IIOCKO/IbKY CTpOras
peraMeHTanusA LIUTENbHOCTY pabodero H:, COKpalleH1e paboyero BpeMeHu Jis
HOfIPOCTKOB, He JOCTUTILINX BO3pacTa 18 jieT, Cmoco6CTBYeT 0300POBIEHNIO YCTIOBMIT
UX TPYAa, COOTBETCTBYeT (PM3MOIOIMIECKUM BO3MOXKHOCTAM MOJIOTOIO OpraHmsma.’

Monpascknit 3akonogatens B cT. 100 TK PM, takske Kak u asepbaiiiKaHCKUI
3akoHoparess B cT. 91 TpynoBoro kogekca Asep6aiigkanckoit Peciyonmuku (anee
TK AP), ° ycTraHaBnMBaeT /151 HECOBEPIIEHHONETHUX PAOOTHUKOB COKPAILEHHYIO
IPOJO/DKUTEIBHOCTD pabouero BpeMeH!. MexX1y TeM, uHmepecHo 3amemumo, 4mo
8 HeKOMOopoti pUdU1ecKoll umepamype 6viI0 6bICKA3ZAHO KPUMU1ecKoe OmHouieHue
K NpasoMepHOCU YNOMPeOneHUs NOHAMUS COKPAULEHHO20 paboyezo 8pemMeHU NO
OMHOWEHUIO K PAGOMHUKAM, He d0CuUzUM 80cemHaduamunemuezo 8o3pacma. Tak,
Hanpumep, P.B. Kupcanos nosnaraer, 4To ycTaHOB/IEHHA I 3aKOHOM IIPOJO/KUTENb-
HOCTb pabo4ero BpeMeH /11 HeCOBEPIICHHOTeTHIX XOTS U SB/ISETCS COKPAIleHHO
II0 CPaBHEHMIO € IIPOJIO/DKMUTENIBHOCTBIO Pab04ero BpeMeHM B3POC/IBIX PAOOTHUKOB, HO
ee CTIefyeT CUMTaTh HOPMAIBbHOI /151 /UL MortoxKe 18 jieT. ' Ha Hawt 832140, apeymen-
mauus P.B. Kupcanosa 3acnyxusaem npusHanus u o npooosxumenvHocmu pabouezo
8pemeHl HecoBepuleHHONEMHUX 0elicCtBUMesnbHO credyem paccyisoams Kak 0 Hop-
ManvHOt 071 0AHHOU Kamezopuu pabomHukos. B amom sce knioue, nonazaem, cnedyem
paccyxdamo u 0 nPoOOIHUMENLHOCU paboUe20 8peMeHU UHBLX «OCOObIX» Kame20pu
pabomHuK08: UL, C OTPAaHNYEHHBIMY BO3MOXXHOCTAMM (UHBANUO08), UL, 3AHSINbLX
Ha pabomax ¢ 8pedHbIMU U (UNIL) MANENLIMU YCIOBUIMU MPYOd, KOMOopble, BNPOUEM,
He ABAOMCS npedmMemom Hacmosueeo uccnedosanus. Ckazannoe, Ha Hawl 832750,
103607151e1M 2080PUMb 00 YMECTNHOCU MEPMUHOTIOZUECKUX USMEHEeHUTI 8 MPYO0BOM
3aKOH0Oamesnvcmee.

Bosspamasce x Tekcty TK PM, oTMeTM, 4TO B COOTBETCTBMMU CO CT. 96 A
OTHE/IbHBIX KaTeropuit pabOTHUKOB B 3aBUCUMOCTHU OT BO3PAcTa, COCTOSHUA 3[10-
POBB, YCIIOBMIL pabOTHL M JPYTUX OOCTOATENBCTB B COOTBETCTBUH C AEHICTBYIOLINM
3aKOHOJIaTe/IbCTBOM U MHAVBUAYAIbHBIM TPYHLOBBIM JOTOBOPOM yCTaHAaBIMBACTCS
COKpallleHHasl IIPOJO/KUTETBHOCTD pabodero BpeMeHn. Tak, B COOTBETCTBUM C
4acThio (2) 3TON CTaThy, COKpallleHHasl Hele/IbHAs MPOJOKUTENbHOCTD paboyero
BpPEMEHN [I/Is1 HeCOBEPIIEHHOETHNUX COCTAB/IsAeT: a) 24 yaca — s pabOTHUKOB
B BO3pacTe OT IATHAJLATY [0 IIeCTHAALATH JIeT; b) 35 4acoB — /s pabOTHUKOB
B BO3pacTe OT IIEeCTHAIATU O BOCEMHAJIIATH JIeT.

8 Oprnosckuit }0.I1. Mononexb: TpygoBble pasa u obssanHocTi. M. 1985, ¢. 92.

9 TpynoBoit Kofiekc Asep6arimKaHCKOI Pecny6nMI<M (yTBepxneH 3akoHOM Asep6arimKaHCKOI
Pecniy6muxu ot 1 deBpasmst 1999 roga Ne 618-1Q, B cuy ¢ 1 mrorst 1999 ropa,) ¢ M3MeHeHUAMM
u pononmHeHusaMu Ha 12.07.2019 1.

10 Kupcanos P.B. Oco6eHHOCTM NIPaBOBOTO peryImpoBaHys TPyAa ML, HYXJAOLINXCI B
IIOBBILIEHHO COIMANIbHON 3ammrTe. [lucc. Kanp. opus. Hayk. Omck, 2000, c. 169.
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JlaHHOe cOoKpallleHHOe pabodee BpeMsl, YCTAHOBICHHOE 1JIs HeCOBEPIIEHHO-
neTHHUX B cT. 96 TK PM ucxonut u3 msaTUAHEBHOI pabodeil Hellenu ¢ IBYMs BbI-
XOJHBIMM JHAMM. ITO IIPABUJIO NIPSAMO BbITekaeT 13 HOpMbl yacTy (1) ct. 98 TK PM.

YkasaHHas TPOJO/KUTENBHOCTD Pabovero BpeMeH) HeCOBEPIUIEHHOMETHNX B
Pecniy6nukxe MonjioBa IpakTU4ecKy aHAJIOTMYHA TOJ, 4TO ycTaHoBeHa cT. 91 TK
AP, B COOTBETCTBMM C KOTOPOII [i/1s1 paOOTHMUKOB B BO3pacTe IO 16 JIeT, IPOJOIKI-
TEJIPHOCTb pabodyero BpeMeHM He [JOKHA MPEBbILIATh 24 YacOB B HeeNio, a A
N1, B Bo3pacTe OT 16 1o 18 jeT u pabOTHUKOB — yCTaHaBIMBAaeTCs B 36 4acoB B
Hegeno. K cnoBy, cornacuo ct. 249 TK AP npuem Ha pabory gomyckaercs ¢ 15 ner,
a ¢ corymacysi pORMTeIei, MM 3aMEeHSIOIMX VX JIUL ¥ YYeHUKOB CPeIHMX 00111e00-
PasoBaTeNbHBIX LIKOM, TPODECCHOHANBHBIX KO, JIUIeeB U CPeTHUX CHel[Manb-
HBIX Y4eOHBIX 3aBeJeHNUI, JOCTUTIINX 14 JIeT, A1 NPOXOXIeHNUA B cBO6OIHOE OT
YPOKOB BpeMs IIPOM3BOACTBEHHO IPAKTUKY C BBIIONHEHMEM JIETKUX paboT 6e3
yiep6a 350poBbio. IIpy 9TOM MHTEPECHO OTMETUTD, YTO COIZIACHO 4. 5 cT. 46 TK AP
«TpymoBoit JOTOBOP MOXKET OBITH 3aK/TI0UeH C PU3UUECKUMU TULAMY, FOCTUTIINMU
nATHaguaTy et. [Ipy saknoYeHnn Tpy#oBOro I0roBopa ¢ NI aMU OT NATHaAIIA-
TU O BOCEMHAZILIATH JIeT TpebyeTcs MMCbMEHHOE COIIacyie OfHOTO U3 PORMTeNei
VIV YCBIHOBMTeIEN, ONIEKYHOB M/IM 3aKOHHO 3aMeHAoIux ux nuip'. IlocrenHee
TOBOPUT O TOM, YTO OTeYeCTBEHHOE TPYOBOE 3aKOHOMATEbCTBO A3sepbaiimxana
yCTaHaB/IMBaeT MUHVMMAJIbHBII BO3PACT COOTBETCTBEHHO MEX/[YHAPOJHBIM HOpMaM."

OpHaKo, npu cxoxecmu HOPM 3AKOHO0AMeNbCmea 08yX CMPAH, credyem om-
Memumo u si6HOe PA3NuUe 8 KOMNAEKCHOCMU N00X00a K NPasoeomy peeynuposaHuio.

[leno B TOM, YTO HOMMMO COKPAILIEHHOIT pabouelt Hefieny Mon0asckoe TPYyLOoBoe
3aKOHOJIaTe/NbCTBO, B OT/IMYME OT TPY[OBOTO 3aKOHOZaTe/IbCcTBa AsepOalifKaHa,
yCTaHaBIMBAaeT OTPAHMYEHN /15 HECOBEPLUIEHHONIETHNX B OTHOIIEHUY TPOIO/IKU-
TEIbHOCTU eXKeJHEBHOI paboTsl (cMeHbI). Tak, cormacHo 4. (2) ct. 100 TK PM, gs
PabOTHUKOB B BO3pAacTe [0 LIECTHALLATU JIET IPOJOKUTENPHOCTD €KeJHEBHOII
paboTHI He MOXKET IPEBBIIIATh 5 YacoB. A cOITIacHo 4. (3) 3TOIt XXe cTaThy, A1 pa-
OOTHMKOB B BO3pacTe OT LIECTHAALIATY O BOCEMHAJLATY JIeT U A pabOTHUKOB,
3aHATHIX Ha paboTaX C BpeJHBIMU YCIOBUAMY TPYHA, IPOJOIKUTEIBHOCTD €XKe-
IHEBHOJ paboThl He MOXKET HMPEBBILIATH 7 YaCOB.

Jleno B TOM, 4TO BBe€fIeHME TAKMX OTPAHMYEHNIT B MOJIIABCKOM TPYOBOM KOJIEK-
ce BBI3BAHO TeM, YTO IIPOJO/IKUTEIBHOCTb PAabOTHI OKa3bIBaeT HEIOCPEACTBEHHOE
BIMsIHYE Ha PabOTOCIIOCOOHOCTD HECOBEPLIEHHONIETHETO paboTHNKA. [InyTepHa st
HelpepbIBHasI pab0oTa YTOMJISIET €T0, IPUBOSUT K CHIDKEHIIO eT0 paboTOCIIOCOOHO-

11 Kyp6aHnos [a6yn Cyxpait oribs. Oco6eHHOCTH IPaBOBOTIO PEryInMpoBaHys TPYAOBOTIO JOTOBOPa
B Asepbaiipkanckoit Peciiybuke. B: sxyprain «IIpaBosast nHpopmarukar, Ne 4, 2015, ctp.28
[On-line]: https://cyberleninka.ru/article/n/osobennosti-pravovogo-regulirovaniya-trudovogo-
dogovora-v-azerbaydzhanskoy-respublike/viewer [[Jara nocemenns: 24.07.2019].

12 Ackepos H.; Mamenos P. IIpaBoBoe perynupoBaHue TpyfOBbIX OTHOIIEHNI, BOSHUKAIOIMX
Ha OCHOBe 3aK/II0UeHMsI TPYLOBOrO orosopa B Asepbaitmpkanckoit Pecrry6mke. JKypHan
«BectHnk Mockosckoro yausepcuteta MBJI Poccum», Ne5, 2011, crp.127.
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CTH, YTO BBIP@XKAeTCsA B yMEHbIIEHNI CKOPOCTH ABVDKEHMIA, OC/Ia0/IeHN BHUMAHMA,
COBEpILIEHVS Pas/INYHbIX OLIMOOK, CHIDKEHUN IPOU3BOAUTEIBHOCTHU TPYAa U T.J.,
CKas3bIBasiCh, TEM CAMBIM, Ha COCTOSIHUM 3[JOPOBbs IOAPOCTKA. B ropuandeckoit -
TepaType BOOOIIe HeCOBEPIICHHONETHIE BBIAEMAIOTCSA KaK CIIeI[a/IbHbI CYObeKT
B CUTY (M3MONIOTMYECKNX, ICUXOIOTMYECKUX ¥ MEHTAIbHBIX (PaKTOPOB, a TaKXe
B CUJTy HEIOCTATOYHON KBaandpuxamym."

KoHkpeTHas IpORO/HKUTEIBHOCTD €XKeJHEeBHOI pabOoThI (CMEHBI) PabOTHIUKOB,
He IOCTUTIINX BO3PACcTa BOCEMHA/LIATI JIET, OIIPeie/AeTCs IPaBIIaMI BHYTPEHHETO
TPYZOBOTO PACIOpsAAKa NPeANPUATHA, KOUIEKTUBHBIM 1/WIN MHANBUAYaTbHBIM
TPYAOBBIMI JOTOBOPaMI WM IPadKOM CMEHHOCTH Y COOMIOeHNI TpeOoBaHMI
TPYZOBOTO 3aKOHa O MaKCUMAaJIbHO HOIYCTUMOII IIPOJO/DKUTENBHOCTY pabodero
nHA (CMeHBI).

CripaBe[/IMBOCTH Pajiyi, CTIEAYeT OTMETHUTD, YTO COKpalleHHOe pabodee BpeMs,
yCTaHOBJIEHHOE /I HecoBepiieHHOMeTHNX B cT. 91 TK AP, Takxe ucxogut us
IATU/IHEBHON pabodeil HefleNM C ABYMs BBIXOZHBIMIU HHAMMU. VI 9TO BBITEKaeT u3
HOPMBI 4acTi 3 CcT. 90, B KOTOPOJ KOHKPETU3UPYETCH, YTO «IIPU IECTULHEBHOM
40-4acoBoit HOpMe B HefIeITI0 TPOAO/KUTEIBHOCTD [JHEBHOTO pabodero BpeMeH! He
MOXeT OBITb 607Iee 7 4acoB, IIPK HOpMe 36 4acOB B HeJE/MIO MPOJO/DKUTENBHOCTD
JIHEBHOTO pabouero BpeMeHU — He Oojiee 6 4acoB M IpU HOpMe 24 yaca B HefIe/Iio
IPOJO/DKUTEIBHOCTD JHEBHOTO pab0dero BpeMeH! He MOXKeT ObITh 6ortee 4 4acoB.

Ho, ecnu cuumamo cymmapho u3 pacuema 5-mu OHe8HOil paboueii Hedenu, mo
azepbatioiarckoe TPYyLOBOe 3aKOHOATEIbCTBO, B OTINYNE OT TPYHLOBOTO 3aKO-
HoparenbcTBa Pecmy6nmku MonjgoBa, ycTaHaBIMBaeT IIPOAO/KUTENBHOCTD B 7,2
4acoB B JieHb /11 pabOTHMKOB B Bo3dpacTe oT 16 1o 18 et (36 4acoB B Hepeno:5 =
7,2 9acoB B JeHb), uTo Ha 0,2 4aca 6onbie yeM B Mongose. ITo HalleMy MHEHUIO,
3TO HEOTMYHO U JJa)Ke HeCIIpaBe//InBo.

B ceeme cka3anHo20, HA HAWL 63271510, MOXCHO COeNAMb 661600 O MOM, YO aA3ep-
6atidxanckoe 3aK0OHO0AMEeNbCMBO MAKIHE HYHOAeM S 8 KOHKPemHOM onpedesieHuu
NPoOONHUMENBHOCINU eXeOHe8HOU pabomul (CMeHbl) Heco8epuleHHONEMHUX TIPU
IATUHEBHOI pabodert Heflenu ¢ ABYMsI BBIXOFHBIMY AHAMI. Hampumep, 9T0 MOXKHO
peann3oBaTh IyTeM BK/IIOYEHN JOIOMHUTENBHO B TeKCT CT. 91 TK AP xoukpemu-
supyioueil uacmu 3, cnedyrousezo cooepicanust: «IIpoodonxumenvHoCmy exedHesHO
pabomvi (cmeHbL) He MOxcem npesviuiamy: 07151 pAGOMHUKOS 6 803pacime 00 ulecmHao-
uamu nem — 5 4acoe, 8 803pactme om uieCmHaouamu 0o 6ocemraoyamu rem — 7
4acos; 0Nt YHauuxcs 00uLe06pa308amenvHulx yupexoeHuil, a maxie yupeioeHuti
HAYANIbHO20 U CPeOHe20 NPOPeccUOHANLHO20 00PA306aAHUS, COBMEUAIOULUX 6 MeUeH e
YuebH020 200a 00yUeHuUe ¢ pabomoli, 8 603pactne OM 4emviPHAOUAMY 00 UeCHAOUAMu
sIem — 3 4acos, 6 603pactne om wiecmHaouamu 00 80cemHaouamu nem — 4 4acoe.

[Tpopomxkas aHaMu3 CoflepXKaHMs HOPM, BXOJAILINX B NIPaBOBOI MHCTUTYT
OXpaHbl 3[I0POBbs U 6€30IIACHOCTY TPyAa HeCOBepIlleHHONeTHUX B Pecry6nuke

13 Ille6anoBa A..J1. ITpaBo un Tpyz Monopexu. M. 1973, c. 43
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MonpoBa u AsepbaiijkaHa, CIefyeT OTMETUTD, YTO HU B TOM, HU B IPYIOM 3a-
KOHOJaTe/IbCTBe KOHKPETHO He YPeTryIMPOBaH BOIIPOC O PEXMME TPYAa, TO €CTh
0 Hayajie ¥ OKOHYAHUMU eXeTHeBHOI paboThl. DT BOIPOCHI, @ UMEHHO, BpeMs
Hadajia 1 BpeéMs OKOHYaHUA pa6oqero OHA NN pa60qe17[ CMEHbI — MOFyT perym/[—
POBaTbCA-YCTAaHABIMBATbCA IPaBUIaMI BHYTPEHHETO PacIOpsiiKa IpefIpUsATHS,
KOJUIEKTMBHBIM /WM MHAMBYUYaNbHBIM TPYROBbIMU foroBopamu (4.(4) cT.98 TK
PM u 4.1 c1.95 TK AP). 9T HOpMaTuBHBIE aKThl 10 YMOTYAHUIO PacIpoOCTpa-
HAKTCA Ha HECOBEPUIEHHOJIETHUX pa6OTHI/IKOB. Ha IIpaKTNKE, B COOTBETCTBUM C
IIpaBMJIaM/l BHYTPEHHETO TPYHROBOTO PACIOPsfKa, /IUIIa, He JOCTUIIIVEe BO3pacTa
18 yeT, IPUCTYIIAIOT K paboTe OZHOBPEMEHHO C B3pOCIBIMU PaOOTHUKAMIU, a 3a-
KaHYMBAIOT paboTy paHbllle HUX, IOCKOJIbKY 3aKOHOHATE/NIbCTBOM O TPYyHe yCTa-
HOBJIEHAa COKpallleHHas MPOJO/DKUTENbHOCTD eXeIHEBHON paboThl (CMeHbI) s
HEeCOBEPIICHHONIETHNX PaObOTHMKOB.

Mesxay TeM, B IOpUMYECKOIL TUTepaType BHICKA3bIBAMVCh IIPEIJIOKEHNSI O BO3-
MO>XKHOCTY [/ paOOTHMKOB MOJIO)Ke BOCEMHA/ILIATH JIeT HaYMHATb PaboTy Mo3xe
TOT'O MOMEHTA, KOTOPBIJ YCTaHOBIIEH /I B3pOCHbIX. Tak, E.A. MoHacTbIpckuil u
I.A. KaprieHko IonaraioT je/iecooOpasHbIM YCTAHOBUTDb HECOBEPLICHHOTETHUM
pabOTHMKAM TAaKOJl peXXUM pabodero ZHsA, IpU KOTOPOM OHM ObI HPUCTYIANK K
paboTe Ha 1-2 Jaca I03)ke CBOUX B3POC/IBIX KOJIIET. DTO, 0 MHEHNIO aBTOPOB, I10-
3BOJIVJIO OBI IOPOCTKAM 3aKaHYMBAThb PabOTy OZHOBPEMEHHO C COBEPLIEHHOJIET-
HUMY pabOTHMKAMM U CIIOCOOCTBOBAIO OBl IPUBJIEYEHNIO UX K 60/Iee aKTUBHOMY
YYacTUIO B pellleHN! IIPOU3BOACTBEHHBIX BOIIPOCOB.

I3noxennylo nosunmio noppep>xusaet P.B. KupcaHoB, KOTOPbIT, KOMMEHTUPYS
IIpenIoXXeHne yKaSaHHI)IX BbIIII€ aBTOPOB, B YaCTHOCTY, IINIIET: «HPCHCTaBHHeTC}I,
4YTO NOJOOHOT0 pofia HOBOBBEJEHME, He TpeOyIollee HUKAKUX JNOIOTHUTEIbHBIX
($bMHAHCOBBIX 3aTpaT, HEOOXOMMO VMEHHO CETOLH: 00lIeHNe ¢ B3pOCTBIMU KO-
JleraMM B Te4eHMe Hanbojiee IPORYKTUBHOI YacTy pabodero JHA MMeeT OTPOMHOe
BOCIIUTATEeIbHOE 3HAUEHME, CIIOCOOCTBYET yBIeYeHHOCTH MOAPOCTKA U3OpaHHOI
npodeccueit. 7151 3TOro HeOOXOAUMO TOIBKO, YTOOBI HECOBEPIIEHHONETHETO pa-
OO0THMKA OKPY>Ka/y JIIOLY, TPOo¢eCcCHOHaTbHO OTHOCAIINECS K Jeny».

Bnonte MOMHO cO2nACUMBCA ¢ MHEHUEM O MOM, 410 60 MHOZUX CILYHASX Ue-
716C000pA3HO YCMAHABNIUBAMbD MOMEHIN HAYANA exe0He8HOl pabomul (cmeHvt) He-
cosepuieHHOneMHUX Ha 1,5-2 uaca nosxce 83pocnvix xonnee. Takoti 61600, HA HAW
83271510, MOJICEM CTYHUMb OCHOBAHUEM 07 00NONHeHUs npednazaemoti yacmoio (10)
cm. 100 unu xe u. (3) cm.254 TK PM u, coomeemcmeento uacmvio 4 cm.95 TK AP
Hopmoti credyrouseeo codepicanusi «Hauano excedHnesHoti pabomui (cmeHvl) Hecosep-
WeHHONeMHUX ycmanaenuseaemcs Ha 1,5-2 uaca nossice 63pocnvix pabomHuKos, ecnu
MHJIVBUIYaJIBHBIM tPY008biM 002080pOM He YCHAHOBIEHO UHOe.

14 Monacreipckuii E.A., Kapnenko JI. A. IIpaBoBoe perynuposanue Tpyna Monogexu 8 CCCP.
Knes, 1984, c. 76.

15 Kupcanos P.B. Oco6eHHOCTM PaBOBOTO perymmpoBaHus TPyAa /UL, HYXJAOLUINXCI B
HOBBIIIEHHOI COlMaNbHOM sammTe: Jluc. ...KaHp,. opuj. HaykK. Omck, 2000, c. 160.
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Ha naw 632150, makoe 0ononHeHue HoiHe Oelicmeyouiezo mpydosozo 3axo-
HoOamenvbcmea u3basum kaxk pabomooamens, mak u HecosepuieHHONEMHE20 Pa-
bomatouseeo oM UTUWHUX HOPMANbHOCHEN NPU 3AKTI0YeHUY HAVBUYaIbHOTO
mpy008020 002080pa.

Hanee, c1. 103 gacts (5), c1. 105 4.(1) u c1.110 4.(3) TK PM ycranaBnuBaer sanpet
Ha IIpVB/IeYeHe JIVIL MOJIOYKe BOCEMHA/IIIATH JIET K HOYHBIM, CBEPXYPOYHBIM paboTaM
u paboTaM B BbIXOAHBIe ZHM. [Ipy aToM, cornacHo 4. (1) ct. 103 TK PM — pabomoii
8 HOUHOe 8pems CYUTaeTcsi pabora ¢ 22 4acoB A0 6 yacoB. AHamorM4yHas obuas
HopMa cofiepxutcA U B cT. 254 TK AP, B cooTBeTCTBUM ¢ KOTOPOII «3alpelaeTcs
HpUB/IeKaTh paOOTHIKOB MOJIOKe 18 JIeT K HOUHBIM ¥ CBepXyPOYHBIM paboTam, K
paboTaM B BBIXOJHBIE, CYMTAIOLINECA HEPAOOYMMM IIPa3iHNYHbIE U APYTMe IHN, a
TaK>Ke HaIIPaB/IATb X B KOMaHIUPOBKY».

Taxoe orpaHmyeHne He MOKeT OBITh HapyLIEHO Jayke IIPY HAIMYMM COTTTACKA
WK IPOCHOBI CAMOTO PabOTHMKA.

ITpumeuarensHo, uTo TK AP B HOpMe 4acTy 2 3TOII CTaThy, IPsMO OIIpefenseT,
4yTo «Bpems ¢ 20 4acos Beyepa [0 7 4aCOB yTpa CYMTAETCA HOYHBIM BPEMEHEM JI/IA
paboTHMKOB MoyIoXe 18 1eT». DTo, B CpaBHEHUN C MOIJABCKMM TPYHOBBIM 3aKOHO-
[aTeIbCTBOM I JlaXKe C MEXX/[YHAPOLHBIM IIPAaBOM O KOTOPOM YKa)keM HIKe, SBJIsA-
eTcs1 6ojIee IPOrPECCUBHBIM II0 OTHOIIEHNIO K HecOoBepIIeHHONeTHUM. OcoOeHHO
B OCEHHe-3UIMHee BpeMsd, KOTZla CBETOBOII eHb AB/IAeTCA KOPOTKUM M, YIUTBIBASA
KIMMaTi4YecKue ycimoBys MonmoBbl, KOTOpbIe ABAATCA 6o/ee CypOBBIMM, YeM B
Asep6aiifiaHe, eClIv TOBOPUTb, HATIPMMED, O pabOTaX Ha CTPONUTEIbHBIX IJIOMIA/IKAX.

B ceeme cka3anH020, HA HAUL 83271510, MONHO COENAMb 6bI600 O MOM, YO MO~
dasckoe mpyoosoe 3aK0HO0AMeNbCMB0 MaKie HyHOAemcs 8 KOHKPemHom onpeoese-
HUU NPOOONHUMENbHOCM Y HOYHOTO BPEMEHM JI/IA PaOOTHMKOB Mooxe 18 yetT. 91o
MO>KHO pealn30BaTh IyTeM BK/IIOUEHUs NOIOTHUTENbHO B TeKCT yacTu (1) ct. 103
TK PM KOHKpeTM3UpYIolero npeanokennsa sauMcrsoBanHol us TK AP, a umen-
Ho: «Bpems ¢ 20 9acoB Bedepa /10 7 4aCOB yTpa CYUTAETCSA HOUYHBIM BpEMEHEM [/
paboTHMKOB MomoKe 18 mer». CumTaeM, YTO TAKMM HOBOBBEJIE€HMEM, B TPYZOBOM
Kofiekce MonioBbI 6yIyT IIpeRycMaTpUBAThCA YCTIOBMA Y IIPABIIA PeryINpPOBaHNUA
6oree MporpeccUBHBIX (OPM U IPUEMOB TPYLOBBIX OTHOLIEHNII B OTHOIICHNN He-
COBEpIIEHHOIETHNX.

Pa6ora HecoBeplIeHHONETHNX B HOYHOE BpeMmsA 3amnpemnraercsa KoHBeHImei
Ne90 MexpyHapogHoit opranusanuu Tpyga «OTHOCUTEIbHO HOYHOTO TPy/a Moj-
POCTKOB B IIpOMBIIIEHHOCTI» OT 10.07.1948 1.'’. KoHBeHI[MA ycTaHABINBAET, YTO
MOAPOCTKM, He JOCTUTIINE BOCEMHAIIATUIETHETO BO3PacTa, He MCIONb3YI0TCA Ha
paboTax B HOYHOE BpeMs Ha TOCYIAaPCTBEHHBIX V/IY YaCTHBIX MPEATPUATUAX VN
B KaKMX-T100 Gunmanax sTUX HPeANpUATHIl, 3a MCKIIOYEHNEeM CIydaeB, Mpef-

16 [On-line]: VinTepHeT-pecypc. Beb-caiit MockoBckoro 610po BcemupHoit opraHusaumm sapa-
Booxpanenus. http://www.ilo.org/public/english/region/eurpro/moscow/info/library.htm.
[Mara mocemenns: 21.07.2019].

172


http://www.ilo.org/public/english/region/eurpro/moscow/info/library.htm

STUDII JURIDICE UNIVERSITARE & 3-4 2019

ycMorpeHHbIX KonBenmyeit. Tak, B mensax o0y4eHUs yUYEHUKOB MM Ipodeccu-
OHAJIPHOTO OOY4eHMs B OIpefe/IeHHbIX OTPAC/IsX IPOMBILITEHHOCTHU, KOTOPbIe
IO/DKHBI Pab0TaTh KPYIIIOCYTOYHO, MY Ha OTIPeielIeHHbIX PaboTaX HEIIPEPHIBHOTO
XapaKTepa, KOMIIETeHTHbIe BIACTU MOTYT, IIOC/Ie IPOBeIeHM A KOHCY/IbTALMIA C 3a-
MHTEpPeCOBaHHBIMI OpTaHNM3AIVIAMY IpefIpYHUMATeNe ¥ TPYAAIINXCS, Pa3pelnTh
UCIIONIb30BaTh HA HOYHBIX Pab0TaX MOPOCTKOB, IOCTUTTIUX IIECTHAMIIIATUIETHETO
BO3pacTa, HO He JOCTUTIINX BO3pacTa BOCEMHAALIATH JIeT. [Ipy 5TOM TepMUH «HOUD»,
cornacHo KonBeHI MM, 03HaYaeT epyof NPOIOKUTETbHOCTDIO, IT0 KpalfHeil Mepe,
B [IBEHAZIIIaTh IIOC/IEIOBATE/IbHBIX YaCOB. B OTHOLIEH N IOAPOCTKOB, HE JOCTUTIINX
IIeCTHA/ILIATU/IETHETO BO3PacTa, STOT IepUOJ BKII0OYaeT BpeMsA MEeX[Y HeCAThIO
yacaMU Bedepa U LIeCTbI0 4acaMM yTpa. B oTHOLIEHNM HMOZPOCTKOB, JOCTUTIINX
BO3pacTa IIECTHAALATY JIeT, HO He NOCTUIIINX BOCEMHAAIIAaTMIETHETO BO3PacTa,
3TOT IepUOJ BK/IIOYAEeT IepephIB, YCTAHOBIEHHBII KOMIIETEHTHBIMIU OpTaHaMU,
IPOO/DKUTETBHOCTBIO, 110 KpaliiHell Mepe, B CeMb II0C/Ief{OBaTe/IbHBIX YaCOB MEXY
TecATbIo YacaMy Bedepa U CeMbI0 YacaMM yTpa; KOMIETeHTHBIE BIaCTHbIE OpTaHbl
MOT'YT YCTaHABIMBATb Pa3/INYHbIe IIePePbIBHI /1A Pa3IMYHbIX PallOHOB, OTpacyeit
IPOMBIIIIEHHOCTY, IPEeRANPUATUI UK UX PUINAIOB, HO 00513aHBI KOHCYIBTUPO-
BaTbCA C 3a/HTEPECOBAHHBIMM OPraHM3aALMAMIY IPeNIPYHVIMATENeN 1 TPYALXCH,
Ipexxfie 4eM YCTaHOBUTD MepephlB IOC/Ie OAMHHA/ILIATU YacOB Bedepa.

B amom sice koHmexcme, nonazaem, cnedyem makice, 6Kparmue KOCHYMcs u 0 3a-
mpeTe Ha MpUBJIeYeHNE JIUL] MOJIOYKe BOCEMHAIIIATH JIeT K paboTaM B BBIXO[HBIE JHI,
3aIIpeT, KOmopblill, 6NPoueM, He A67IAEMCT NPeOMemom HACMOTU4e20 UCCTIE008AHUSL.
BoIxopHble JHU ONpefie/siloTcsA B cooTBeTcTBMM co cT. 109 TK PM 1 104 TK AP a
MMEHHO: PN MATULHEBHON pabouelt Heleme pabOTHUKAM MPETOCTABIAIOTCS [Ba
BBIXOJHBIX THS IOAPAN B Hefle/llo, KaK IPaBUIo B CyOOOTY U BOCKpeceHbe, a Ipu
IIECTUIHEBHOI paboueit Hellerle — OfVH JeHb, IIPU 9TOM OOLIVM BBIXOJHBIM JHEM
ABsAeTcA BockpeceHbe. K cnoBy, cT. 104 TK AP He mpefycMaTpuBaeT KOHKPeTHbIe
ITHU Hefley eXXeHeleTbHOTO HeIIPEPHIBHOTO OTbIXa. ITOT BOIIPOC ONIPeAe/IseTCs B
COOTBETCTBMM C TPabUKOM CMEHHOCTM, COTIACOBAHHBIM C PO CO3HOI OpraHm-
3a1mel, a Ha pabounx MecTax, e HeT HPodCO3HON OpraHu3aLMy, STOT IOPSJOK
perynupyercs TPyLOBbIM JOTOBOPOM.

BosBpamaack K CKa3aHHOMY B Hayajle HAaCTOALIETO MCCIefloBaHUA O IepBO-
CTeNeHHBIX CPEACTBaX 0 peajaus3alyy KOMIUIEKCAa Mep IO OXpaHe 3TOpOBbS I
6€30IIaCHOCTM TPYyZLa HeCOBEpIIEHHONETHUX, OTMETUM, YTO M3 CUHTe3a IIPaBo-
BbIX nonoxkeHuit ct. 252 TK AP, ct. 253 TK PM u cr. 21 3akona PM 06 oxpa-
He 3M0pPOBbsA M 0e30mMacHOCTH TPyAa'/, ciefyeT, 4TO pabOTHUKIY, He JOCTUT-
IIye BO3pacTa BOCEMHAJLIATH JIeT, IPUHUMAIOTCS Ha paboTy Ha OCHOBaHUU
MeIMIIMHCKOTO 3aK/TI0YeHNA 10 pe3ylIbTaTaM MeAMIIMHCKOTO OCMOTpa, TO eCThb
TOJIBKO ITOCTIe IPeABAPUTEILHOTO MEAUIIMHCKOTO OCMOTpa. B fanbpHeriem o fo-

17 Omny6mukosas: 05.08.2008 B Monitorul Oficial Nr. 143-144, cratbst Ne 587. [lata BCTyIUIeHus
B cury: 01.01.2009.
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CTVDKEHMSI UMY BO3pacTa BOCEMHAZILIATH JIET OHM IIPOXOJAT MEAUIIVHCKIE OCMO-
TpbI exkerofHo. IIpyu 3TOM, pacxonbl CBsI3aHHbIE C OpraHU3aLell U IPOBeLeHIeM
MEIULIMHCKAX OCMOTPOB, HeceT paboTogarenb. VI 3TO CBA3aHHO C TeM, UTO IMLA
B BO3pacTe 10 BOCEMHAJ|LIaTH JIeT, HapaBHe C OepeMeHHBIMM XKEHIIVHAMHU, PO-
JKEHMLIAMU VMY >KeHIIVHAMM, KOpMsALLYe TPYAbI0, U IUIaMV C OrPaHNYEHHBIMMI
YHKLIMOHAIBHBIMY CIIOCOOHOCTSIMY BXOAAT TPYIIIBI, MOJBEP>KEHHbIE 0COOBIM
BUZaM pUCKOB. I109TOMY, OHUM JOMKHBI OBITD 3aIMIIEHBI OT OMACHOCTEl, KOTOPbIe
0CcOOBIM 00pa3oM MM YyIPOXKAIOT TAKMMI MepaMI Kak obecneuusanue peeynsipHozo
Mmeouyurckozo ocmompa. Kpome amozo, paboronaTeny 06s3aHbl yCTPOUTD paboune
MeCTa C Y4eTOM Hanuuus Ha IPefIPUATUN TAKUX TPYIIIL, IOfBEP>KEHHBIX 0COOBIM
BIJIaM PUCKOB.

Vicxops 3 3TOro, CTaHOBUTCH 00bsAcHuMBIM Hanuune B TK PM cr. 255, KO-
TOpasi COEEPXKUT IepedeHb paboT, Ha KOTOPBIX 3allpelaeTcs IpUMeHeHe Tpyaa
JIUIL B BO3PAcTe O BOCeMHAALaTH jieT. Tak, 3ampeltaeTcs IpyMeHeHe TpyLa TN
B BO3pAcCTe [0 BOCEMHA/LIATH JIeT Ha TSDKEIbIX paboTax u paboTax ¢ BpegHbIMU 1/
VIV OIIACHBIMU YCTIOBUAMM TPYZa, Ha NIOA3EMHBIX paboTax, a Tak>Ke Ha paboTax,
BBINOJTHEHVE KOTOPBIX MOXET IMPUYMHUTD BpeJl X 3J0POBbIO ¥ HPAaBCTBEHHOCTHU
(asapTHBIe UTPBI, pabOTa B HOUHBIX 3aBefEHIAX, IPOU3BOLICTBO, IIEPEBO3Ka U TOP-
TOBJIS CIMPTHBIMM HAIUTKAMMY, TAOAYHBIMU U3LETUAMMN, HAPKOTUYECKUMM U TOK-
cudeckuMi BemectBamu)'®. Kpome toro, He fomryckaercs IogbeM U IepeMelieHye
BPYYHYIO YKa3aHHBIMM JMLIAMU TsDKECTeN, IPeBbIIIaIoINX YCTAHOBICHHbIE [
HUX IIpefie/IbHble HOPMBI.

ITepeueHb TsKENBIX pabOT 1 pabOT C BpeTHBIMU U/M/IY OMIACHBIMM YCTOBUSIMU
TPYZa, Ha KOTOPBIX 3allpelllaeTcs IpMMeHeHNe TPY/ia ML B BO3pacTe 1O BOCEMHaJ-
LJaTU JIeT, @ TaKXKe IIpefie/IbHble HOPMBI O'beMa Y IepeMelleHN s TSAXKeCTeil [
JAHHOJ KaTeropuu JINL YTBepXKAATCA IIpaBUTEIbCTBOM ITOC/IE KOHCY/IBTALMIL C
HaTpOHATAMMU U MPOQeCCHOHATBHBIMY CO03aAMMU.

Tak, B KadecTBe CCBUIOYHOTO HOPMATMBHOTO aKTa, OTMETUM, 4TO B [TocTaHOB-
nenuy npasurenbcTa PM Ne 541 ot 7 mions 2014 ropa «O6 yrBepxpaennnu Ilepeuns
TSDKEBIX paboT U paboT ¢ BpeSHBIMU V/UTY OTIACHBIMM YCTIOBUSIMMU TPYZa, Ha KO-
TOPBIX 3alIpellaeTcs NpUMeHeHe Tpy/a IuL B Bo3pacTe jo 18 e, u [IpepenbHbIx
HOPM HOfbEMa U IepeMellieHN sl TAXKeCTell BPYYHYI0, JOIYCTUMBIX JU/IA JIUL] B BO3-
pacre 1o 18 neT»'* oroBapMBaIOTCs CIELVaTbHOCTY, Ha KOTOPbIEe HeIb3s YCTPauBaTh
MO POCTKOB, U OLpeNe/IeHbl HOPMBI TSXKECTell, KOTOpble M MOXKHO IIOJHUMATh U
MepeHOCUTD. B yTBepXA€HHOM IlepedyHe OTPaHMYEeHNIT — COTHU CIIeLaTbHOCTE,
Cpeny KOTOPBIX: MMPOTEXHUK, pabodmil 10 YXOAY 3a XMITHBIMU )XVBOTHBIMU, B
IpayeyHoll — IJIa[{UIbLIVK, MU3TOTOBUTEIb CTUPATIBHBIX PACTBOPOB, OT>KVMMIIVIK
6enbst Ha LeHTpUYrax; XMMMUUIeCKast YUCTKA U KpallleHue OfeXXAbl — OTIapILIVK-

18 Kamma T, Cocna b., 3axapus C. TpynoBoe nnpaBo MooBbl. Y4e6HO-PaKTHIecKoe Iocobe.
WMsp-Bo LAP LAMBERT Academic Publishing. Tepmanus, 2016 1., cTp.308.
19 Omny6nukosan: 18-07-2014 8 Monitorul Oficial Ne 185-199 cratbst Ne 590.
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IIPECCOBIIVK, AIIIIAPATINK 00e3>KUPUBAHNS, YICTHUIBIIK, 3aHATHII YMCTKOI pacTBO-
pUTeNAMHU, NATHOBBIBOLUMK, CYLIMIBIIVK, KPACU/IBIINK; B IPa>K/IaHCKON aBUalun
— a9pOAPOMHBIIT PabouMil, MOMIIVK JIeTaTeNbHBIX alllapPAaTOB; B aBTOMOOIM/IBHOM
TPAHCIIOPTE U JOPOXKHOM XO3SJICTBe He 6epyT HeCOBEpIIEHHOIETHIX PaboTaTh Ha
MHOTMeE CIIeLJMaTbHOCTY, B TOM YMC/Ie MAIIMHUCTAMY aBTOTYPOHATOPOB, aBTOTPeli-
IepoB, YKIaLuMKOB achanbToOeTOHA; B )KEIE3HOLOPOXKHOM TPAHCIIOPTE — HEXYP-
HBIMI CTPEIOYHOTO I0CTA, KOHAYKTOPaMy, BORUTENIEM Jpe3VHbl, IPOBOJHUKOM
HACCAXKMPCKOT0, CIY>KeOHO-TEXHNYECKOTO BaTOHOB, KOYeTapoOM IIapOBO30B B JIEIIO,
TEXyPHBIM II0 TIepeesNly, pasAMdHOro pojia OIlepaTopbl M MHOTHME ApyTrue. Bmecre ¢
TeM, B 9TOM JIMHHOM CIIMCKe eCTh OGHO IpUMeYaHue. A MMEHHO, 4YTO Ha paboTax
B BOJZONPOBOJHO-KaHATU3AMMOHHOE X035AICTBO B KaueCTBe Oleparopa, 06cmy-
JKMBAWOIIETO o60py,u;0BaHMe C INMCTAHIUVIOHHBIM yHQaB}IeHI/IeM, IIpUMEHEHNE prna
7N, B BO3pacTe 10 BOCEMHA/ILIATHU JIeT JOMYCKaeTCs.

CrnenyeT OTMeTUTD, UTO JaHHBII [lepedeHb 3anpeToB Ha TPYA 1M1 B BO3pacTe
IO BOCEMHAJIIATH JIeT, Ha paboTax ¢ HeOIATOMPUATHBIMHU YCIOBUSIMU TPYLa HOCUT
uMnepamueHbiii, m.e. 6e3ycIoBHBI xapakmep. VI amo ecmecmeenHo, ubo obpammoe
nonoxeHue, Ha HAW 83271510, MOXcem NOBNUAMY HA NPABA PAGOMHUKA 8 803pacie 00
8oceMHAOUAMU Jietn Ha 6e30nAacHblie YCI08Us mpyoa, U npexcoe 6cez0, — HA YCOBUS
mpyoa, coomeemcmeyoujie 603MONHOCHAM OP2AHU3MA HeCOBEPULeHHOTIEMHELO.

Tem He MeHee, B JaHHOM IIOCTQHOBJICHNY OTOBAapMBAIOTCS KAaTETOPUU MOJIO-
IéXU B Bo3pacTe 0 18 yieT, KOTOpble BCE Ke MOTYT OBITh NONMYILEHbI K paboTam,
BKJIIOY€HHBIM B [lepedenp, HO Ipu COOMIOfEHNN psAfa YCnoBuil. Tak, 9T0 MOTyT
OBITH CTYEHTBHI KOJIeKelt, TPO(eCcCHOHANBHBIX M peMEeCTEHHBIX YUMINIIL, a TAK)XKe
yqanmec;l CTapIINX KjaccoB TUMHAa3UMN IIpM IIPpOXOXIAEHUN HpOI/ISBOHCTBCHHOﬁ[
INPaKTUKYU WM 00y4YeHNs, eC/IM Ha 9TUX pabodyX MecTax coOofanTcs TpeboBa-
HUS II0 OXpaHe 3[0POBbs 1 6€30IIaCHOCTI TPYAA, a IPOJO/LKUTENBHOCTD paboT He
IpeBbIIIaeT 4 YacoB B JI€Hb.

Vicxopmsa u3 atoit mpaBoBoit HopMbl TK, B BbIlleyKa3aHHOM ITOCTaHOB/IEHUN
npasuTenbcTa 541 ot 7 miona 2014 ropa, cOIIACHO yKa3aHHBIM HOPMaM 3aIpe-
IjaeTCcs IpYMeHeHJe TPYAa /ML B BO3pacTe JO BOCEMHAALATy JIeT Ha paboTax: a)
CBSI3aHHBIX C IIOJ'bEMOM I TIepeMellieHeM TsDKeCTell BpyYHYIo: [/Is 11f 000ero mona
B Bo3pacte oT 15 fio 16 et — nmo6oro Beca; [isi UL 060ero noia B Bo3pacTe ot 16
mo 18 et — BecoM B 2 KT (IIpM 9TOM CyMMapHasi Macca TsXKeCTell, HepeMeliaeMbIX
B TedeHMe pabouelt CMeHbI, He HO/DKHa mpeBsimaTh 700 kr); b) mpyu BeimonHeHNN
KOTOPBIX Hapsily C OCHOBHOIT pabOoTOl OCYILECTBAETCS IOGBEM I TIepeMelieHe
TSOKeCTel BPYYHYIO: i1 M1 060ero Imona B Bospacte oT 15 1o 16 mer — Becom
6oree 2 Kr; a [1s1 UL, 060€ro mona B Bo3pacte ot 16 7o 18 et — Becom Goree 4 KT.

ITpu aToM o61asi MPOJOMKUTENBHOCTh PAOOT IO IepeMeIeHII0 TsKeCTell
BPYUYHYIO He JO/DKHA IIPEBBbILIATh TPeTh pabodeil CMEHBI, a CyMMapHas Macca Ts-

JKecTeil, epeMelljaeMbIX B TeYeH)e CMEHBI, He TO/KHA IPEBBILIATD: IS UL 060ero
mosa B Bo3pacte ot 15 o 16 mer — 175 Kr, a st mur 06oero mona B Bo3pacre OT
16 go 18 nmetr — 350 Kr.
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AHanorn4yHo pasperraeTcs FaHHbI Borrpoc B cT. 251 TK AP, cornmacHo koTopoit
B TPYHOBYIO GYHKIMIO pabOTHIKOB B BO3pacTe OT 16 0 18 1eT MOryT 6BITh BK/IIOUe-
HBI paboThI (OKa3bIBaeMble YCIYTH) [0 IIOGHATHUIO 1 IEPEHOCKE BPYUHYIO TSXKECTe
TOJIBKO OOLIVIM BECOM B IIpefielaX HIDKeCTIe[yIINX HOPM: a) My>KUMHaM HapsnLy
C BBIIIOJTHEHVIEM [ PYTOil pabOThI HORHATIE BPYYHYIO U IIEPEHOCKA B IPYroe MeCTO
IpPefMeTOB, 00LIM BecoM He Ooyee 15 KMIOrpaMMOB, a TaK>Ke IO HSTIE Ha BBICOTY
He 60JTee ONyTOpa METPOB MPEAMETOB 00IINM BecoM He Horee 10 KMmorpaMmos; 6)
>KEHIIITHAM Hapsy C BBIIIOJTHEHVEM JIPYTOii pabOThI HOFHATIE BPYYHYIO U IIEPEHOCKA
IpefMeTOB 00LIVIM BecoM He 60iee 10 KMIOrpaMMOB, a TaK)Ke IMOJIHATE Ha BBICOTY
He 607Iee TIOTyTOpa METPOB IIPEAMETOB 00IMM BeCOM He 6ojiee 5 KMIOrPaMMOB; B)
pery/IsipHO B TedeHMe Bcero pabodero gHs (pabodert CMEHBI) IOZHATIE BPYUHYIO U
IepeHOCKa B IPYroe MeCTo IIpeAMeTOB BeCoM He 6oree 10 KMIOrpaMMOB; I) Iepe-
BO3Ka IIPEJMETOB Ha HaIPY>KEHHbIX Te/IeXXKaX WIN IPYIUX ABMKYIINUX CPeNCTBAX,
e TpebyeTcs mpumoxeHue cunbl 6oyee 15 kumorpamMmoB. [Ipy 3ToM ykasbiBaeTcs,
9TO ZEBOYKM [0 16 1eT MOTYT OBITH TOMBKO C MX COITIACHsI IPUBJIEYEHBI K paboTaM
IO TIOJIHATHUIO U TIEPEHOCKE IIPEIMETOB TAXKECThI0 COOTBETCTBEHHO B IIpefenax 1/3
YacTV HOPM, IIPELYCMOTPEHHBIX B ITYHKTAX «a», «0» 1 «B». OfHAKO 3aIlpeIaeTcs ux
IpUBJIedeHNe PETYISPHO B TeUeH)e BCero paboyero fHsA K paboTaM [0 HOFHATHUIO
U IepeHocke Tpy3a. B ceere aToii ctatbyu TK AP, cricok Ipou3BoACTB ¢ BpeAHBIMHA
U TSDKEIBIMU YCTIOBUAMU TPYAA, Ipodeccuil (JOMKHOCTe), a TaKXKe IO[3eMHBIX
pabor, rae 3anmpentaeTcs IpuMeHeHe TpyAa pabOTHUKOB MOIOXe 18 y1eT, yTBepK-
JaeTcsA COOTBETCTBYIOLIVM OPraHOM MUCIOTHUTENIbHON BIACTH.

Kpome Toro, ncxopns u3 I0puaNIecKIX I HpaBCTBEHHBIX OCHOBAHUII IOAPOCT-
KaM 3amnpeleHo cornacHo cMbicna ct. 255 TK PM pa6orarh B Ka3MHO, HOYHBIX
KIy0ax, a TaK)Ke Ha paboTe, CBA3aHHOI C MAHNNYIANMAMI JeHEKHBIMU CPefi-
crBamMu (KaccHpbl, IPOJaBIbI), B 0COOEHHOCTU — B MPOJaXKaX TaGakKa I aKOro-
ns. Kcraty, mHTepecHas [leTalab O Ka3MHO: MIUHUMAJIBbHBIN BO3pacT UTPOKOB — 21
rOfi, COOTBETCTBEHHO, ¥ BO3PACT PaOOTHUKOB He MOXeT ObITh MeHbiIle. Emé ogmu
HEMaJIOBXKHBIN (QaKT: JaXke C COIIACU POAUTENENl, HOZPOCTKOB Helb3sA OpaTh
Ha paboTy B peINTrno3Hble OPraHU3aI UM,

K ckazaHHOMY Heo6x0RMMO J06aBUTH criepyiotiee. OOHUM U3 BarncHeHUUX Ie-
MeHMO6 0XPAaHvl 3[OPOBbsI 1 6€30IIACHOCTU MPY0a Heco8ePUuleHHONEMHUX, HA HAll
83271510, ABTIAEMCA B03MONHOCHY BMEUAMENLCMBA 8 NPOUECC Peanu3ayuy npasa Ha
mpyo pooumerneti UnU 3aKoOHHbIX npedcmasumerneil pabomarulee0-Heco8epuleHHo-
siemHezo. 3a4acTy0 MMEHHO 9TH JII0Y 00mMafaoT 06beKTUBHON nHpopMarueit 06
YpOBHE pa3BUTHA NPECTABIAEMOTr0 ¥ B COCTOSAHUM MPOCTIENUTD CBA3b MEXAY 3TUM
ypOBHeM M paboToil. B ceeme ckasanHo20, 000CHOBAHHbIM cHUumaem 00NONHeHUe CHI.
255 TK PM uacmoio mpemveti cnedyrouleco cooepicanus: «B cnyuae, ecnu evinon-
HAEMAS HeCOBEPULEHHONEMHUM PAbOMa He2amueHo cKAa3bieaemcst Ha e2o 300posve,
yuebe Unu UHLIX cepax e20 HU3HU, MO OHA 00NHHA ObiMb npeKpauleHa no NUco-
MeHHOMY 3A567IeHUI0 00H020 U3 poOumeneti, yCoIHOBUMEN UNIU NONeUUmens 1o Ha
OCHOBAHUU MEOUUUHCKO20 3AKTIIOUEHUS O COCTMOSTHUU 300D08bS, NPENTIMCMBYIOU4EM
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npo0onIHEeHUI Pabombl, a Makie no UHUYUAmuse 06pa3068amenvHoz0 yuperoeHus,
ecu yxXyouwunaco ezo ycnesaemocmoy. 3akpensienue 6 3aKkoHo0amenvcmee maoil
HOpMbL 00ecneuurn 0ONOTHUMENLHYI0 COUUATIbHYI0 3AULUMY Heco8epUuLeHHONemHez0
pabomHuKa u no36onUM coenamv AKyeHm Ha 2IA6HOM /leMeHme e20 PA3sUMus 6
OaHMbLLL NepUoo HU3HU — 00pA308aMeNbHOM.

B kauecmee 3akn0ueHUs OMMemMuMm, 41mo aHAIN3 HOPM PeTyIMPYIOIINX OX-
paHy TpPyZia HeCOBEpIICHHO/NETHNUX paOOTHMKOB IIOKa3bIBAET, YTO 3AKOHOOAMEb,
OCYyUleCmenas npasosoe pezynuposanue 0Xpanvl 3[OPOBbA 1 6€30MaCHOCTY mpyoa
YKA3aHHOLL Kamezopuu pabomHUK08 4auie, 4em 6 OMHOUEHUU 63POCIbLX, UCHOTIb3Yem
uMnepamueHbvle HOPMbl, pesxce NPedoCMasIsen NPaso CHOPOHAM MPy008020 002080pa
peuiamv 0aHHble 60NPOCHL NO CO2NAUEHUI0 Men Oy c060i. TaKoil IOIX0N 3aKOHOJATe/NA
BBI3BaH, 110 BCENl BUAMMOCTI, HEOOXOIMMOCTBIO TOTIOTHUTETBHOI OXPAHBI 30POBbSI
1 6€30I1aCHOCTY TPYZia HECOBEPLICHHONIETHNX PabOTHIKOB, TIOCKO/IbKY, BO-TIEPBbIX, B
CIJTy OCOOEHHOCTET CBOETO (pU3MUECKOro PasBUTHS OHM HYXXAAIOTCA B 60/ee MATKIX
YCIIOBUAX TPY/Ia, YeM B3POCIbIE, I, BO-BTOPBIX, B CH/Ty OCOOEHHOCTEN CBOETO MHTEIEK-
Tya/IbHOT'O ¥ SMOLIVIOHA/IbHOT'O Pa3BUTVA HECOBEPIICHHONIETHIIE pa6OTHI/IKI/I HE BCErga
MOTYT aKTMBHO IIPOTUBOCTOATD IOIBITKAM paboTOAATe/IA MUHMMU3NPOBATh CBOU
Pacxofibl Ha CO3aHMe CIIeLVa/IbHBIX, COOTBETCTBYIOLIMX YCTOBYSIM KOMIUIEKCHON OXPaHBI,
ycroBuit 6€30IacHOCTY TPy/ia IS TAKO¥ 0COO0¥ KaTeropyum paboTHUKOB.
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PENALTY AS A WAY TO ENSURE THE FULFILLMENT OF OBLIGATIONS IN THE LIGHT OF THE
MOoDERNIZED CrviL CODE OF THE REPUBLIC OF MoLDOVA (DEFINITION, PURPOSE AND
FuNncTION)

In this article the author, based on doctrinal sources, as well as own research of civil legislation
of the Republic of Moldova leads features the definition of the penalty (article 947 (1) of the
Civil code of RM), its basic forms like cash and marketable penalty, and analysing the system
of relations of penalty and other legal institution — the interest for delay of performance of
monetary obligations (article 942 of the Civil code of RM).

Keywords: commodity penalty, interest for late performance of monetary obligations, estimated
theory of penalty.

PENALITATEA CA MODALITATE DE ASIGURARE A INDEPLINIRII OBLIGATIILOR IN LUMINA
CODULUI CIVIL MODERNIZAT AL REPUBLICII MOLDOVA (DEFINITIE, SCOP §I FUNCTIE)

In articolul de fatd, autorul, in baza surselor octrinaire, precum si analizei proprii a legislatiei
civile a Republicii Moldova evidentiazi unele caracteristici ale notiunii de clauzd penald (art.
947 (1) din codul Civil al RM). Desemneazd formele sale de bazd, cum ar fi cea sub forma
baneascd si sub formd de mdrfuri (obiecte corporale), se analizeazd diferentele sistemice dintre
clauza penali (penalitate) si alte institutii juridice, precum dobdnda de intdrziere in executarea
obligatiilor pecuniare, previzutd de art. 942 din codul Civil al RM.

Cuvinte cheie: clauzd penald sub formd de mdrfuri (obiecte corporale), dobdnda de intarziere
in executarea obligatiilor pecuniare, teoria estimata a penalitdtii.

B cmamve, asmop, Ha ocHo8e OOKMPUHATIGHBIX UCHIOYHUKOS, 4 MAKie cOOCmBeHH020
UCCTIe008aHUST 2PANOAHCKO020 3aKOHOOamenvcmea Pecnyonuxu Mondosa npueodum ocobernHocmu
onpedenerue nonsmus Heycmotiku (cm. 947 (1) I'K PM), ee ocHosononazarousux gopm kax
OeHeHcHAS U MOBAPHAS HEYCIMOTIKA, d MAKHe NPOBOOUM AHANIU3 CUCINEMHBIX CBSI3eli HEYCMOTIKU
u 0py2020 NPABo6020 UHCHMUMYMA — HPOUEHINBL 3 NPOCPOUKY UCHONIHEHUS OeHENCHLX
obszamenvcme (cm. 942 I'K PM).

Kmiouesvie cnosa: mosapras neycmoiikd, npoyenmvt 3a NPOCPOUKY UCNOTHEHUS OEHEHCHDIX
00513amMenvCme, OUeHOUHAST MeOPUst HeYCMOLIKU.
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BBepmeHue. AKTyabHOCTD YICC/IEOBaH A BbI3BaHa TeM, UTO POJIb M 3HAYECHME
HEYCTOJKM B TPa’kJaHCKMX [IPaBOOTHOLIEHNUSX, ee IPYMEeHEeHIe B JOTOBOPHOI U
CyZmeOHOII ITPaKTHKe JaTeKo He OfIHO3HAYHO. LIBMINCTNIecKas Hayka HEOHOKPATHO
obparranach K HeYCTOJIKe, OfHAKO, MHEHMSI MHOIVIX aBTOPOB MOT'YT OBITh BHOBb KpH-
TUYECKM OCMBIC/IEHBI C Y4€TOM TEeKYLIVX VI3MEeHEeHIIT 3aKOHONaTeIbCTBA, HapaboTKM
CyneOHOI IPaKTUKY, HOBBIX KOHCTPYKIIMIL JOTOBOPHBIX OTHOLIEHN, ICIIO/Ib3YeMbIX
B pakTuKe. TpebyeTcst aHaMN3 MPaKTUKM IPYMEHEHM s HEYCTOMKY B TPasKFaHCKUX
IIpaBOOTHOIIEHMAX C 1LI€/IbI0 BI)Ipa6OTKI/I OIlpe€NeNI€HHbIX peKOMEHHaHI/Ii[ 110 npun-
MEHEHUIO 3TOJ1 00eCIIeYyTeIbHON KOHCTPYKLIMY U MepBI OTBeTCTBeHHOCTH. Ocoboe
3Ha4YeHJe B 9TON CBSI3U MOTYT IIPEACTAB/IATH MICCTIEHOBAHNS COOTHOIIEHN ST YOBITKOB
U HEYCTOIKY, KaK (OPM IPa’kJaHCKO-IIPaBOBOIT OTBETCTBEHHOCTH, BO3MOXKHOCTHU
IIpMMEHEHNA ONHOBPEMEHHO HECKOJIBKMX MEP ]/IMyIIIeCTBeHHOI‘/)I OTBETCTBEHHOCTU
3a OfJHO NIPAaBOHApYILIEHNE, OPUAMNYIECKON CYLHOCTM 3aKOHHOJ HEYCTONMKMU, IIPU-
POJIBI TPOLIEHTOB 32 HEVICIIO/THEHe IeHE>KHBIX 00513aTe/IbCTB, KPUTEPIEB CHUKEHNS
pasmepa HeycTolku cygamu. OCHOBHOI 3afiauelt MCCIefOBaHMsI SIBISIETCS aHAIU3
I/IHCTI/ITyTa HeYCTOﬁIKVI, HOCTpOCHHbIﬁI Ha I/I3y‘IeHI/II/I HOpMaTI/IBHOI?I 6331)1, Hay‘-IHbIX
JICTOYHUKOB, aJJBOKATCKOI IpakTuKu. OFHOM U3 3afad MICC/IeJOBAaHUs SBIISETCS
aHa/IM3 CUCTEMHBIX CBs3€il HEYCTOMKY ¥ LPYTOTo MPAaBOBOTO MHCTUTYTAa — IPO-
LIEHTBHI 3a IPOCPOYUKY UCIOMHEHMNSI JeHeKHBIX 00513aTenbCTB. B pabore 1cmonp3o-
BaHa JIUTepaTypa 1o o61iell Teopuy IpaBa, MICTOPYUY IIpaBa, IPakJjaHCKOMY IIpaBy,
a TaK>Ke MHbIe INTepaTypHble ICTOYHMKY, OTHOCALIVECS K TeMe UCC/IeJOBaHNA.

Ms3noxeHne 0CHOBHOTO MaTepmuana. VIcTopryecky HeyCTOMKa ABIAETCS Off-
HUM U3 Hanmbosee BaXXHBIX U PaCIPOCTPaHEHHBIX cI0co60B obecreuenns obs13a-
TE/IbCTB B BUJie JOrOBOPOB.' VI3BeCTHO, ¢ MCTOpMM TIpaBa U FOCYAapCTBa, YTO OfHA
U3 XapaKTePHbIX YepT paHe-deomanpHOro 3aKOHOaTeIbCTBA (0OBIYHOTO IpaBa) B
MonpoBe 3akmo4aeTcsi B abCOMIOTHOM CMeIIEHUM OTBETCTBEHHOCTH YTOMOBHOM 1
rpakgaHckoit. Torga Bee mrpadbl ¢ HApyIIUTeNEN 3aKOHA B3BICKMBAMNCH B IIOTIb3Y
rocriopapsi. B Te BpeMeHa s ny6nm4HOro mrpada MHTEpeC KpefuTopa He UMern
3HaueHMs], IVIaBHasA Iielb — IIOKapaTh HapYIUIMUTENs, HEYCTONKA JKe OpraHMdecKu
CBsI3aHa C MHTEPECOM KPeIUTOpa, 3Ta CBsA3b 00yCIaBIMBAET TO, YTO OHA B3bICKMU-
BaeTCs B MONIb3Y KPEAUTOPA.

B Hawane 19 Beka, korma B EBpore Havany mOsABAATHCA COBpeMeHHBIe [pax-
JaHCKMe KOJeKCH! (YI0XKeH ), HEYCTOKY KaK BUJ, HaKasaHWs HadaIy OTHE/ATD OT

1 Boree 20 neT Ha3aj, 0TMEYAsIOCh, YTO B 95% C/IydaeB HapyILIeHNs JOrOBOPHBIX 00513aTe/IbCTB
KPEMTOPBI 3aLIMIIAIOT CBOM IIpaBa IIyTeM B3bICKaHM:A HeyCTONKU. — CMOTpu: Burpanckmii
B.B. Ocob6eHHOCTI OTBETCTBEHHOCTM 32 HapylleHue [IPeIIpMHIMATeIbCKOTO JOropopa //
Kypuan poccuiickoro mpasa. 2008, Nel. C. 22.// Tlogo6nast craructuka B Mongose Ha6mio-
JlaeTcsA M CETONHA: TakK, 3a nmepuop ¢ 01.01.2016 no 01.01.2017 CyI[e6HbIMI/I VHCTAHIVSMU
Monzi0BbI IIpU PACCMOTPEHNH [/l O BO3MeLeHNM YObITKOB 1 e/l O B3bICKAHUM HEYCTOMKI,
3a yKa3aHHBIN NepKOJ, B3bICKaHME HEYCTOMKM NpUMeHAeTCA B 94% clnydaeB HapylIeHUA
JOTOBOPHBIX 00513aTe/IbCTB. ITO 00YCTIOB/IEHO TEM, YTO IIOfAB/IAIOLIee GOMBIINHCTBO IIPef-
IPUMHMMATEIbCKIX JIOTOBOPOB COIEPKUT JIOTOBOPHOE YC/IOBME O HEYCTOJKE.
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nyOMMYHO-IIpaBOBOJ Kapbl. EBporeiickoe HoBellllee rpaXK/JaHCKOe 3aKOHOJATE/IbCTBO
TOTO BpeMeH! CMOTPEJIO Ha HEYCTOKY «KaK Ha ITpad My MeHIo 3a HEYCIIPAaBHOCTD
B MCIIOJIHEHNU floroBopa».” Tak, HanpyuMep, B T. 1229 OpaHI[y3CcKOro IpaXkJaHCKOIo
kogekca (komekc Hanormeona) 1804 roma ykasbIBasoch, YTO HEYCTOMKA 3TO «00s-
3aTe/IbCTBO Ha CITyd4ail HeuclonHeHus». B § 292 ITpycckoro 3eMcKoro ymoxeHus
TOBOPMJIOCH, YTO MHTEPEC KOHTPAreHTa, IOJIeXKaIlNii BO3MEIeHNIO IIPY HeHale-
KallleM VCIO/THeHUY JOTOBOPA, MOXKeT ObITh 3apaHee OIpefie/ieH IIyTeM COITIAIeHI
o Heycroiike.* A B § 340 y>xe [epMaHCKOro IrpaXk[JaHCKOTO Y/IOXKEHUA HeyCTONKa
olnpenenseTcs Kak «MUHMMajIbHasA CyMMa BO3MelleH)s yObITKoB».” CraThs 1336
ABCTpPUIICKOTO TPaKJaHCKOTO YIOXKEHUA OIpefieisana HEYCTOMKY KaK «JeHe>XKHas
CyMMa WIM MHOe MIMYILIeCTBO HOf/Iexallee yIulaTe IIpy HeMcIpaBHOCTU»®. Takoe
HOHATHE HEYCTOMKI COOTBETCTBOBAJIO BO33PEHMSIM OOBIYHOTO IIpaBa, KOTOPOE ellje
coxpaHAno ceoe BmuAHMe. OpaHIy3cKasd NOKTPMHA PacCMaTpMBaja HEYCTOMKY KaK
«JOTOBOPHOE OIIpefienieHre yObITKOB».” Takke, B JOKTPMHE CTPaH 00Iero mpasa
(Anrmms, CIITA) HeycTOlIKa JOIyCKaeTCA /IMIIb B BUJie 3apaHee OLleHEHHDIX YObITKOB
(liquidated damages), a HeycToliKa, MMeloIIas XxapakTep wrpada (penalty), HuKorna
He MOXKeT ObITh B3bICKaHa B CITYy IPMHIUIIA KOMIIEHCAIIMOHHOJ HAaIIPaBIeHHOCT
TPaXX/JaHCKO-TIPaBOBBIX CPEACTB 3aNThL. [l09TOMY HeycTolika B CTpaHaXx olIeit
CUCTeMBI IIpaBa He BBIIOJHAET 00eCIeYnTeIbHOM QYHKINN.

B poccniickoit cyme6HOI IpaKTUKe BTOPOY IOIOBUHBI 19-T0 Beka® 0TMedanocs,
4TO HEYCTOIKa — «3TO YC/IOB/IEHHAsA CTOPOHAMM 0c0o0asA Kapa 3a HapyIlleHue o-
rOBOPa; 3TO He 9KBUBA/IEHT 4ero-a16o, yCTYIJIEHHOTO OfIHOI CTOPOHOII pyToii,
a YC/IOBJIEHHOE OoforalleHne OfHOTO KOHTPAareHTa Ha CYeT Pyroro, CO6CTBEHHO
B HaKasaHJe IIOCJIeHero 3a HapylleHle JoroBopa»’. A B pOCCUIICKON HOKTpPUHE

2 Cwm.:Ileprament M.A. JloroBopHas HeycToliKa 1o mpoexty Ipaxz. Ynoxenus // IIpaso. 1900.
Ne 22. C. 1091.: unrara c ITaxman C.B. O6pr4n0e rpaskpanckoe mpaso B Poccun. C. 78-81;
Menukos Teopruc Vruarbesnd. Heycrolika: mpo6eMbl IpaBOBOIt IPUPOABL U UCIOIb30-
BaHWsI B JIOTOBOPHBIX OTHOLIEHMSX B CBeTe Pe(OPMBI IPRKIAHCKOrO 3aKOHOATENbCTBA.
Juccepranysa Ha COMCKaHye yYEHOI CTENEHN KaHayuiaTa opuandecKux HayK. Mocksa. MI'Y,
2019, ctp.24. VIutepHert pecypc: https://istina.msu.ru > download. [IIpocmorp 08.01.2020].

3 Cwm.: Ipaxxganckuit kopexc @pannyn (Kogexc Hanoneona) = Code civil des Frangais (Code
Napoléon) / Tlep. ¢ ¢p. B. H. 3axBaraesa. M.: Vindorpomk Memua, 2012. C. 346. ([ericTsyer,
C HEKOTOPBIMI M3MEHEHVSIMI, [I0 HACTOSIIETO BPEMEHI. )

4 .Cwm.:Pauxep B. K. IIpaBossie Bonpocsl forosopHoii gucuumnaussl 8 CCCP. M., 1958, C. 171.

Cwm. [epmanckoe npaso Y. 1. M., 1996, C. 76.

6 Cwm.: Bceobmmit rpaxxpanckmit kogekc ABctpun. C. 232. ([leiicTByeT, ¢ HEKOTOPBHIMU

(9]

M3MEHEeHUsAMY, JIO HaCTOSAIIero BpeMeHM. )

7 Cwm.. Togeme E. O6uias Teopus obs3atenscts M., 1948, C 395.

8 Hanomunm, uto ¢ 1812 roga mo 1917 roga Beccapabust 6s11a coctaBHOI acTbio Poccuitckoit
VIMIIEPVN M C 2-11 TIOL. 19 B., Ha e TepPUTOPYI NPUMEHSINCh POCCUVICKYIE 3aKOHBI TPAXKJAHCKOTO
[IpaBa, 3aMEeHMBILVIE MECTHBIE 3aKOHBI Beccapabuit, KOTOpble OCHOBBIBAIMCH HA MICTOYHWKI
npaBa MonpaBckoro $eofanbHOrO roCyAapCTBa.

9 Ileprament M.A. [loroBopHas HeycTolika 1 nHTepec. C. 227-228.
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KOHIIa 19-ro BeKa OTMeYanuch Clefylolye onpenenenns Heycroiku: I1. JIaky6
IICaJl, YTO HEYCTOIKa — 3TO NPUHYKJEeHNe K CBOEBPEMEHHOMY ¥ TOYHOMY MC-
IIO/IHEHMIO IIPUHATOTO KeM-T160 Ha cebsa 00s13aTenbcTBa, 00yC/IOBIEHHOE B JI0-
TOBOpP€ NEHEKHDIM HITpaq)OM, HacCTyHnalomuM A/ JO/IDKHMKA B C/Iydae IIPOCPOIKM
miaTexka 1o o6sas3arensctBy»’. LK. [MHC noguepkuBan KapaTenbHBI XapaKTep
HeYCTONKM: «4eloBeYecKoe TBOPYECTBO He OTAMYaeTCsA OeCKOHEYHBIM Pa3HOO-
OpasueM — 3TO 3aKOH 9KOHOMMIM CU/IbL. B HOBBIX OpMax TO M JIeJI0 BOCKPECaIoT
cTapble Havyaja, IpeXHMe CII0COOBl — 3aKOH CO3/jaeT Kapbl, JOTOBOP CO3/Jall He-
YCTOVIKY, KOTOPYIO 3aTeM IpMHUMaeT 1 3akoH»'!. B.JI. CuHajickuil oTMeval, 4To
HEyCTOJKa ABNAETCA WTPapoM, «OTATYeHNeM 00A3aTeNbCTBA U CIYXUT CPefi-
CTBOM NOOYAUTH JO/DKHMKA OBITH UCIIPAaBHBIM B CBOeM obs3aTenbcTsex'”. 1.V
Meiiep ykaspiBa, 4to «HeycToiikoil (Conventionalstrafe) HaspiBaeTcs ycnmoBHas
TIeHs, HajlaraeMas Ha KOHTPareHTa B CIy4ae HeMCIPAaBHOCTH €TO IO JOTOBOPY»'.
K. HeBonuH muca, 4TO «HEYCTOMKOI Ha3bIBaeTCA ONpeMle/IeHHas CyMMa JeHerT,
KOTOPYIO 00513aBIINIICA NO/DKEH YIUIATUTh IPOTUBHOM CTOPOHE, €C/IM OH He WC-
IONTHMTI cBoero obs3atenbcTiax» ', K.II. ITo6eoHOCIIeB OTMeYasT: «y HAC HEYCTOII-
Ka eCTb BUJ| IIEH! 33 HEMCIIPABHOCTDb, a He BO3HArpakjeHue yOpITKOB»'°. A.X.
[onmbMcTeH cYMTaI, YTO IO JOPEBOMIOIMOHHOMY IIPaBy «HEYCTOMKA eCTb IpeXx/ye
Bcero fieHexHblit mrpad»'®. I.O. IllepiueHeBud onpenensn HEYCTOMKY KaK «IIPH-
COeIHEHHOE K ITITABHOMY 00513aTe/IbCTBY [IONMOTHUTE/IbHOE YC/IOBME O IIIaTeXe
IO/DKHMKOM M3BECTHOI CYMMBI B CITydae HEMCIIPaBHOCTY B mcromHeHum»'. K.
AHHeHKOB, ccblIasAch Ha bapoHa, mucai, 4To 3TO «JjelicTBMe, oOelaHHOe O]
yCIIoBMEM, eCli Kakoe-mubo ipyroe obenanye He OyJeT COBCEM VCIIOTHEHO VN
VICIIOJTHEHO HeHaJIeXalum obpazom» s,

10 JIsaky6 II. CymHocTb forosopa o Heycroiike. C. 4.

11 I'muc LK. Coco6s! obecredenns: 0653aTenbCTB (C TOUKM 3PEHUST UCTOPUM M CHCTEMBI
rpaxxgaHckoro npasa) // Kypran Muancrepcrsa IOctumym. Ne 1. AuBapp 1917. Ilerporpap,.
C. 104.

12 Cumnaiickuit B. V. Pycckoe rpaxpanckoe mpaso. Boim. II: O6s13arenpcTBeHHOE, ceMeitHOe 1
HacreficTBeHHOe paBo. Kues:Tum. Jly6xosckoro, 1915. C. 44.

13 Meitep [I. V1. Pycckoe rpakpanckoe npaBo: B 2-x wacTax: I1o ncnpaBneHHOMY U JOIONTHEH-
HoMy 8-My uspanmio, 1902 r. 4. 1. M.: Craryr, 1997. C. 529.

14 Hesomu K.A. VicTopyst poccmiicKux rpakaHcKyx 3akoHoB. T. 3. Kuura Bropast 06 uMy1ecTsax.
Paspern Tperuit o mpaBax Ha JiefiCTBUA NI U pa3fiell YeTBepThiil o HacnexcTse. C. 22.

15 Tlo6enonocues K.IT. Kypc rpaxkpaHckoro npasa. YacTb TpeTbsi: JJoroBOpsI 1 00s13aTeIbCTBA.
M.: CraryT, 2003. C. 273.

16 Tomsmcren A.X. YOpupmaeckue mccinegoBanus u cratbu: O6mas teopus npasa. O6sraHOe
mpaBo. [paxxaanckoe npaso. Toprosoe npaso. Ipaxxgarcknit mporecc. T. 1. CI16.: Tum. M.M.
Cracronesnya, 1894. C. 178.

17 llepueneBny I®. Y4yebHMK pycckoro rpaxjaaHckoro mpasa. C mopTpeTroM aBTOpa 1
O4YepKOM €ro Hay4IHOI1 fiesitenbHOCTU. T. 2. 11-e 13[., IepBoe MOCMEpT., POCM. ¥ JOIL. M.:
bp. bammakossr, 1915. C. 51.

18 Annenkos K. Cucrema pycckoro rpaxzjanckoro npasa. C. 211.
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Kak BuiuM, B JOPEBOMIOLMOHHOM POCCUIICKOI IOKTPVHE MOMY4YM/IN OCBEllleHNe
OCHOBHBIE IPU3HAKM HEYCTOMKM: IeHeXXHBIII XapaKTep, KapaTelbHasi ¥ KOMIIEHCa-
LVIOHHAA QYHKIIM, 00YC/IOBIEHHOCTb HEMCIIPAaBHOCTBIO HO/DKHUKA, aKI[eCCOPHBIIT
(BOIONTHUTETBHBIN) XapaKTep.

JocTyKeHns fOpeBOIOLIMIOHHON POCCUIICKOI IIPaBOBOJ HAYKM HAILUIM OTpaske-
Hite B ITpoexTe [parkfaHCKOrO yIOXKeHNs, B KOTOPOJI BIiepBble B IpaBe Poccuu 6bi1a
flaHa jlerajibHas AeMHNINA HeyCTOKN. Tak, cT. 1601 aHHOTO IIpOeKTa yKasbIBala,
YTO HEYCTOVKOII SIB/IACTCS «IeHeXHAs! CYMMa, KOTOPYIO OffHA 3 JOTOBAPVBAIOLIMXCS
CTOPOH 0053bIBACTCS YIIATUTD APYTOI B CTy4Yae HEMCIIONMHEHIS VUL HEeHaJIeXKalllero
UCIIONIHEHNsI TIPVHSATOTO Ha cebs 06s13aTebcTBar .

CeropnHs >xe, COBpeMeHHasI POCCUIICKast JOKTPUHA UMEHYET HeYCTOMKY — «KaK
croco6 obecriedeHys VCIOTHEHNS 0053aTe/IbCTB — 9TO «Ipoobpa3 mpasa», TO
€CTb BO3MO>KHOCTb BO3HVIKHOBEHUA CYO'BEKTUBHOIO IIpaBa TpeOOBATh NEHEXXHYIO
CYMMY, OTOBOPEHHYIO Ha CIy4ali HeMCIPAaBHOCTY JO/KHUKA, KOTOpas HAXORUTCS
B 3aBUCMMOCTM C/Ie[JOBAHNUA U IIPeKpallleHns OT 0becliedynBaeMoro o6s13aTe/IbCTBa,
TO €CTb B aKIL[eCCOPHOIT CBA3M».2

Jnd cpaBHeHNA, B MO/IJJaBCKOJI TOKTPVHE IIOJ, HEYCTOWKOI onpefensaeTcs fo-
TOBOpHOE IOJTIO)KEHNE, B COOTBETCTBUM C KOTOPBIM CTOPOHBI IIPOM3BOLSAT Hpex-
BapUTE/NbHYI0 OLIEHKY YOBITKOB ¥ YCTaHAaB/IMBAIOT, YTO B C/Iy4ae HEMCIIOMHEHNUsA
006s13aTeIbCTBA HO/DKHUK 005I3aH YIUIATUTD KPEJUTOPY OIPeie/IeHHYI0 JeHEeXXHYI0
CYMMY WU IIepefaTh OIpefie/ICHHYIO Bellb?.

HecmoTpst Ha TO, 4TO HeyCTOVKA SBTIAETCS ORHOM 113 GOPM CaHKLMIT B 005I3aTeIbCTBE,
T. €. HEOTbeM/IEMBIM 9/IEMEHTOM CaMOro 0053aTe/IbCTBa, B MOIIABCKOM 3aKOHOATE/Ib-
CTBe 1 IOPU/IITIECKON] INTepaType ee TPAAMUIIMOHHO PacCMaTPUBAIOT B Ka4eCTBe CII0co6a
obecrieueHNns UCIONMHeHNA obsa3arTenpcTBa. ObecreunTenbHas QYHKIMSA HEYCTOMKU
BUJVITCS B TOM, YTO OHa SIBJISIETCS JOIIOTHUTE/IBHOM CAHKIIMelT 3a HeUCIIonHeHye (1im
HeHaJyIeXalllee VICIIOMHEeHNe) 0053aTeIbCTBa, IOMUMO O01Iell CAHKLNM BO3MEIeHNs
y6bITKOB (cT. 901 K PM), 11 CBAA3BIBAET JO/DKHMKA YIPO30i1 BO3MOXKHOCTY HACTYIUICHIA
CTPOTO OIIpefe/IeHHOI MMYILeCTBEHHOI HEBBITO/bI, YeM CTUMYIMPYET €rO VICIIONMHUTD
00513aTe/IbCTBO HaZIeXXalyM 06pa3oM. VI3/0)KeHHOMY MOHVMMAaHWIO CTUMYTUPYIOLeit
(06ecrieunTeIbHOI) POV HEYCTOIIKI COOTBETCTBYET 11 ee OIpefie/ieHNe, J]AHHOE B 3aKOHe.

CornacHo ct. 947 (1) 'K PM Heycroiikoil mpusHaeTcst TOrOBOPHOE MOJIOXKe-
Hlle, B COOTBETCTBUY C KOTOPBIM CTOPOHBI IIPOM3BOASAT IPENIBAPUTENIbHYIO OLIEHKY

19 IpaxpmaHckoe ynoxenue: [Tpoekt Pen. xomnc. mo coct. Ipaxy. Ynoxenus: (c 06'bACH., 13-
Bried. u3 Tp. Pen. xomuc.) /Tlop pen. [1 ¢ mpenucn.] VI.M. TiorproMoBa, o6ep-nipokypopa
2-ro pen. IIpaBurenscryouiero ceHara; coct. A. JI.Caaruman. T. 1-2. 2 1. CII6.: Ku. Mar.
3akonoBegenne, 1910. C. 200.

20 Menmukos V. Heycroiika: mpo6/ieMbl IPaBOBOI IPUPOABI U MCIIONIb30BAHNS B TOTOBOPHBIX
OTHOLILEHVSIX B CBeTe Pe(pOpPMBI IPXK/AHCKOTO 3aKOHOAATE/IbCTBA. [lccepTaryist Ha COMCKaHue
Y4YEHOJ CTelleHM KaHampara opuandecknx Hayk. Mocksa. MI'Y, 2019, crp.13. MHTepneT
pecypc: https://istina.msu.ru » download. [IIpocmorp 08.01.2020].

21 Chirtoacs, Leonid. Drept civil. Teoria generala a obligatiilor. Chisindu: ICJP, 2015, p. 253.
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VOBITKOB ¥ YCTaHaBIMBAIOT, YTO B C/Iy4yae HEMCIIONHEHMs 00s13aTenbcTBa’? OmK-
HMK 0053aH YIUIATUTD KPEUTOPY ONpele/IeHHYIO JeHeKHYI0 CYMMY VIIU IiepefiaTh
OIpeNieJIeHHYIO Belllb.

W3 3T0OI IpaBOBOJ HOPMBI CIEAyeT MOHMMATD, YTO 110 MOJIIABCKOMY 3aKOHOJA-
TE/bCTBY VIMEET MeCTO IIpeiBapUTeIbHa s OlleHKa YOITKOB CTOPOHAMI I10 ZIOTOBODY,
B CJTy4ae HEVICIIOJTHEHN A TOTO VU MTHOTO 00:3aTeNbCTBa. ITO 00BACHAETCA TEM, UTO
MOJIJJaBCKOE 3aKOHOJIATeTIbCTBO, KaK 1 TeOPMA IpaBa, HOOKUTETbHO OTHOCUTCH K

OLIEHOYHOJ Teopuy HeycToKM. OLleHOYHas TeOPUsA HEYCTOMKY, ONMPAIoIasAca Ha
UJIEI0 O TOM, YTO HEYCTOIKa — 3TO 3apaHee 0OYCTIOB/IEHHAs OI[eHKA BO3MOXKHBIX
B OyZ#ylieM yOBITKOB, IMeeT ITybOKMe MCTOprYecKne KOpHU 1, KpoMe MooBbl,
UMeeT IIMPOKOe PacIpOCTpaHeHNe B Pas3/IMYHbIX IPABOBBIX CUCTEMAX 3allajia.

Yro crenyeT MOHMMATD IIOJ, CMHTAIMOY «JO/DKHUK 00513aH YIUIATUTD KPEJUTOPY
OIpeJieNIeHHYI0 IeHeXXHYIO CYMMY MV HepefiaTh OIpe/le/IeHHYIO Belb»?

13 cMbIC/Ta 9TOJ CMHTATMBl, B 3aBUCHMOCTY OT ()OPMBI pacyeTa, MOXKHO 11 HY>KHO
BBIBECTI OBE€ OCHOBOIIOJIAraouimne (bOpMI)I HeYCTOI‘/'IKI/I KaK JE€HEXXHaA 1 TOBapHas
HeycrolikaJalie Bcero HeyCTOlKa BbIPaXKaeTCsl IMEHHO B JIEHE)KHOM 9KBIBAJIEHTE,
HO 3TO He UCKJII0YaeT TOTO, YTO OHA MOXKET BBIPa)KaThCsA M BO BCAKOTO POJIa Belllax.

e [leHe>KHasA HEyCTONIKa.

JleHeXHasA HeyCcmoliKa, UMeHyeMast euse — Wmpag, neHs — 3TO OIpefie/IeHHas
3aKOHOM WJIU JIOTOBOPOM JIeHe)XHasi CYyMMa, KOTOPYIO AO/DKHMK 00s513aH YIIATUTD
KPeINUTOPY B CTy4ae HEUCIIOMHEHN A VTV HeHaJJIeXKaIllero VICTIOTHEeHN A 0653aTeNb-
CTBa (4o Kax 2060pUnu pawee, moie A6/AeMCA HEUCHONHEHUEeM), B YACTHOCTY, B
cIy4ae IpOCPOYKY MCIONHeHus. IIpu amom, no mpebosaruio 00 yniame Heycmouixu
Kkpeoumop He 0053aH 00KA3bl6AMb NPUHUHEHUE eMy YObIMKO8.

JenexxHast Heycmotika, (wmpag, nexs) moxem 6vimo ycmaHosneHa Kax 1) 6
meepooti OeHexHOTi CyMMe, TO eCTb B KOHKPETHOM pasMepe 160 2) B BUje TOIY OT
CTOMMOCTY 00513aTe/IbCTBA, 00eCIIeYeHHOTO HeYCTOVIKOI, VIV HeMCIIOTHEHHOM YacTh
00513aTe/IbCTBA, B TOM 4NCIe 3) B BUJe IPOLeHTa 3a HPOCcpouky (4. (3) cT. 947 I'K).

VI3 ompeyienieHIs TEpMIHA «HEYCTOMKAY», COIEPIKAIETOCS B IUTEPATYPE MOXKHO
CHieaTh BBIBOJ, YTO MIOHATUS «IITPAd» U «IIeHS» SBIAOTCA CMHOHMMAMU TEPMUHA
«HEYCTOIKa».

OpnHako 910 He coBceM npaBuibHO. llITpad u meHs ABIAOTCSA CKOpee pa3HO-
BUJHOCTAMU HeyCToWky. OOmMM I/1d HUX ABIAETCA TO, YTO OHM IIPEACTABIAIOT
co00I1 IeHe>KHbIe CyMMBI, B3bICKMBaeMble B C/Ty4Yae HEVMCIIOTHEHVA VTN HeHajjle-
KAIIleTo VCIIONHEeHNA 00513aTe/IbCTBA, B YaCTHOCTY NIPY IIPOCPOYKE MCIONTHEHM .
IlITpa¢ Kak HeyCTOIKa — 3TO ONpefelleHHAas 3aKOHOM VU JOTOBOPOM JieHeXKHas
CYMMa, KOTOPYI0 TO/DKHVK 0053aH YIUIATUTh KPEeINTOPY 3a HENMCIIONHEeHe MIN
HeHajJie)kalllee VCIIOHeHMe CBOeTro 00s3aTe/bCTBa B 3apaHee YCTaHOBIEHHOM
TBEPJOM JICHe>KHOM pasMepe 1100 B BUfie IPOLCHTOB MIPOIOPIIIOHAIBHO 3apaHee

22 HOH HENCIIO/THEHNEM O6H33T€J’[I)CTB3., 6yKBa)’IbHO CeayeT IIOHMMaTh, B YaCTHOCTH, 1 CTy4an
ITpOCPOYKN UCIIOTHEHNA.
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OIlpe[ie/IeHHOII BeMYyHe OT Hee, 1160 B BUJie HOY OT CTOMMOCTY 00513aTebCTBa
(T.e. IpefMeTa VICIOMHEHN), 00eCIIeYeHHOTO HEYCTOMKO, MM HeMCIONMHEHHO
qacTu 0053aTeNbCTBA.

Kpowme Toro, kak npasuo, mrpad sBageTCs OFHOKPATHO B3bICKMBAEMOI CYyM-
MOIi, TO €CTb B3BICKMBAETCs 3a HapylIeHMe OTHOKPAaTHOro (pasoBOro) xapakrepa
(HampuMep, 3a HOCTaBKY HeKa4eCTBEHHOTO TOBapa, BUHOBHAsI CTOpOHA (IIpofasely)
IUTATUT SPYToit cTOpoHe (HOKymareno) — uirpad B pasmepe 5000 yeit (3T0 TBepAbIit
IIEHE>XHDII pa3Mep); VI, II0 STOMY >Ke CIIy4alo, BUHOBHAs CTOpPOHA (T.e. IIpOofiaBelr)
IUIATUT APYTO¥i CTOpoHe (moKymareno) mrpag B pasMepe 25% OT CTOMMOCTY HeKade-
CTBEHHOTO TOBapa (3TO IeHEeXXHBIIT pasMep B BUJie ZOM OT CTOMMOCTH 00513aTeIbCTBA).

Ho, B oTinune ot wimpaga, KOTOpblit ABIAET COO0T OFHOKPATHO B3bICKMBAEMYIO
HEYCTOMKY M, KaK IIPAaBUJIO, B TBEPHON CyMMe, neHs HOCUT IIPOrPeCCUpPYIOINU
XapaKTep U B3bICKMBAETCA 3 Ji/IALMeCs HapyIlleHNs, B BUJe IepUOANIeCcK) Hauuc-
JI51EMOTO TI/IATeXAa, TO/IbKO B IPOLIEHTaX OT HEKOTOPOI CYMMBI, YBeTMUMBaIOLIelics
C KaXK/IbIM JIHEM IIPOCPOYKMU CyMMOIL. Ee ommpefensIioT Kak JeHeXKHYI0 CYMMY, KOTO-
pyIO OOJIDKHUK O6H3aH yHHaTI/ITb erI[I/ITOpy B IIPOE€HTHOM OTHOLIEHUU K CyMMe
IPOCPOYEHHOrO IIaTeXka (HeBBIIIOJTHEHHOTO 00513aTe/IbCTBA), Y OHA VICUUCTIACTCS
HeIIpepbIBHO, HapacTalolyuM uToroM. Hanmpumep, 3a HapylieH1e CPOKOB IOCTaBKA
TOBapa, 3a IPOCPOUKY OIlIaTa IOCTABIEHHOTO (IIPOJAHHOr0) TOBapa, paboT MK yc-
YT, B CJTy4ae MPOCPOYKM BO3BpaTa KpeauTa n T. i. — 0,1 % oT cyMMBbI foroBopa 3a
Ka>KZbII1 IIPOCPOYEHHBII ieHb). TakuM 06pasoM, IeHs yCTaHaB/IMBAeTCs Ha CIy4dai
IPOCPOYKI MCITONMHEH N 00s13aTenbcTBa. OHa, KaK MPaBUIO, OIIPefe/IseTcs B IPo-
LIEHTaX [0 OTHOIIEHNIO K CyMMe 00513aTe/IbCTBA, HEUCIIOMHEHHOTO B YCTaHOB/IEHHBbII
cpok. ITens mpepcraBiseT co60it AIAILIYIOCS HEYCTONKY, KOTOpasi B3bICKMBAeTCS 3a
Ka>KIBII NTOC/IeR YOIl Tepuof (HampuMep, 3a KaXKAbI AeHb) IPOCPOYKY HEUC-
[IO/THEHHOTO B CPOK 06s13aTenbcTBa. OHa UMEHYeTCs «HEYCTOMKaA 3a IIPOCPOUKY».

Takum obpasom, meHs u mwrpad sIBAAIOTCSI CAMOCTOSITEIbHBIMY Pa3HOBI/[-
HOCTSIMM OTBETCTBEHHOCTY 32 HEUCIIO/NIHEHNe MO0 HeHajlylexxalllee YICIIO/IHeHIe
00513aTe/IbCTB, HAllpaBIeHHBIMY Ha BO3MellleHe II0OTepb KpefuTopa.

Yem ornuuaercs neHs (c1. 947 I'K) oT mporeHTOB 3a MPOCPOUYKY MCHOMHE-
HUs TeHeXXHBIX 0053aTeNbCTB, IpefycMOTperHble cT. 942 TK?

ITeHto (HeyCcTOKY) ClIefyeT pasindaTh OT IPOLIEHTOB 3a IPOCPOUYKY VCIIOTHE-
HUS IeHeXXHBIX 00513aTe/IbCTB, pegycMoTpenHble cT. 942 I'K. XoTs onu ¢popmanbHO
U TIOXO0XU, MO0 MMEIOT OZHY OOLIYIO CYLHOCTh — 3TO CAHKLMS 3a HapylleHMe
o6s3arenbcTBa. VIX pasindne BBIPaXKalOTCS B TOM, YTO:

1) IpOLEHTHI 3a IPOCPOYKY VICIIOMHEHNA JIEHeKHBIX 00513aTe/NbCTB (CT. 942
I'K) ycTaHaBIuBalOTCA KPEIUTOPOM B CIydae HEYIJIaThl HO/DKHUKOM JICHEXXHON
CYMMBI B CPOK ITO IIPOLIEHTHOJ CTaBKe, IPEAYCMOTPEHHO YacThio (2) cT. 942 I'K%,

23 39ro 6asucHas craBka HaumonanbHoro 6anka MosjoBbI IUTIOC 5 MPOLIEHTHBIX TYHKTOB B TOJ
B CIIy4ae, eC/y JO/DKHMK SIB/ISIeTCS OTpebuTeneM, Wi 9 NPOLIEHTHBIX IYHKTOB B TOJ, — B
IIPOYMX C/TyYasX.
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VUM TIO MIHOJI CTaBKe, IPEAYCMOTPEHHOI CIlelaIbHbIMY IIPABOBbIMY IONTOXKEHUAMMA
(TO ecThb IO CTPOTOJI CTaBKe U TONBKO MOC/IE HAPYLIEHNUs JOMKHUKOM TEeHEeXXHOTO
o6s13aTenbcTBa). TakuM 06pasoM, IpuMeHeHne IPOLIEHTOB BO3MOXKHO JTUIIb TOT/A,
KOT7Ia 00513aTebCTBA CBSA3AaHbI C CIIONb30BAHNEM [EHEXXHBIX CPENCTB B KauecTBe
OCHOBHOTO IIJIaTeXa. Tak, HallpuMep, MeHa, IIPeATIOoNaranllas BCTPEUYHYIO Iepefjady
PaBHOLIEHHBIX TOBAaPOB, JeHEXXHBIM 00513aTeIbCTBOM SIBIIATHCS He OyzmeT. [/1aBHas
L[e/Ib IPOLEHTOB — KOMIIEHCALUsl KPeJUTOPY IIOTEPb, BbI3BAHHBIX HEBO3BPATOM
Jojra KOHTpareHToM. IIpu aToM 0053aHHOCTD UX YIIATUTDh BO3HUKAET TOIBKO IIpU
HeBo3BpaTe fieHer. CyTb IPOLEHTOB COCTOUT B CAHKI[MM 33 HapyIlleH!e TeHe>XHOTO
00s13aTeNbCTBA. YUNTHIBAsI CAHKI[MOHHYIO IPABOBYIO IPUPOAY IPOLIEHTOB, CTOUT
OTMETUTb, YTO HPOLIEHTHI He 00eCeYNBAOT feHEe)XHOe 00513aTeIbCTBO, HO MIPU-
3BaHbI KOMIIEHCUPOBATb IIOTEPH, T.€. IOC/Ie[ICTBU, BbI3BAaHHbIE €70 HEVICIIOTHEHIEM
TOMKHUKOM.

2) meHs Xe U ee IPOLeHTHbIT pa3Mep (c1.947 I'K), oroBapuBaeTcs u ycTaHaB-
JAMBAEeTCA CTOPOHAMMU T10 JJOTOBOPY 3apaHee, B 3aBUCYMOCTH OT XapaKTepa KOHKpeT-
HOTO 00513aTe/IbCTBA, TO €CTh 0 Hayaja UCIIOJHEHMsI 3TOro 00:A3aTeNbCTBa, U OHA
UMeeT aKLIeCCOPHBIT XapaKTep K OCHOBHOMY 00s13aTenbcTBy. [leHsa sBnsgeTcs, npe-

XJie BCEro Croco6oM obecredeHns UCIOMHEHN 005A3aTeNIbCTB U OPOJL ee pa3Mep
OIpefieIAeTCs B IPOLIEHTHOM OTHOILIEHNY K CYMMe HEeVCIIOJTHEHHOTO 0053aTe/IbCTBA.
ITensa (neycroiika) obecriednBaeT UCIIONHEHNE 00A3aTeNbCTBA, TO €CTh ee ITaBHas
Ie/Ib — Y/epKaTb CTOPOHBI OT HEMCIIONMHEHN 0053aTe/IbCTB ITyTeM YCTaHOB/IEHNUA
B IOTOBOpPE Mepbl OTBETCTBEHHOCTM, HACTYMAOIIell Ipy ero HencronHeHyn. O65-
3aHHOCTb YIUIATUTD HEYCTOIKY BO3HVKAET PV HEVICIIOTHEHNN 00513aTeIbCTBA, IPU
3TOM IOC/IeiHee He 0053aTe/IbHO JO/DKHO OBITh CBSI3AHO C YIUIATON JIeHeT (3TO MOXeT
OBITH OTBETCTBEHHOCTD 33 HETIOCTABKY TOBApa WM HEOKa3aHMe YCIyTH).

Takum 06pa3oM, CyITHOCTD IPOLIEHTOB 33 IPOCPOYKY MCIIOMTHEHN A TeHe>KHBIX
o6sasarennbcTs (cT. 942 I'K) — cocTONUT B CAaHKIINY 33 HapyllIeHMe JeHeXHOTo 00s13a-
Te/IbCTBA (a 3TO, KOMIIEHCATOPHO-BOCCTAHOBUTE/IbHAS U KapaTe/IbHO-HaKa3aTeIbHas
¢GyHKIVM), B TO BpeMs KaK CYLIHOCTD IIeHY BbIpakaeTcs, BO-IIEPBBIX, B 00ecIeye-
HUM VICIIOTTHEHM S 00s3aTenbcTBa (9TO, IpeBeHTNBHAA QYHKUNA) U, BO-BTOPBIX, B
CAaHKILIMM 32 HapyIlIeHUe KaK IeHe>KHOTO, TaK U HeJleHe)KHOTo 00s3aTenbCTBa (3T0,
KOMIICHCAaTOPHO-BOCCTAaHOBUTEIbHAS M KapaTe/IbHO-HaKa3aTe/IbHas PYHKLINN).

[TosTomy, HopMa yacTy (4) cT. 942, IPsAMO MpeRYIPEKAaeT, UTO «B CIIydae eCIn
IIpeiyCMOTpPEeHa HeyCTOlKa, KPeAUTOP MOXKeT TpeboBaTh, 10 CBOEMY YCMOTPEHMIO,
1) m60 TPOIIEHT 32 IPOCPOUKY, HAUUCTIEHHBLIL CO2NIACHO NONOKEHUIM HACTOAULel
cmamou, 2) 60 HEYCTONKY 3a IIPOCPOUKY. ..», TO €CTh OfJHO 3 IBYX. VIcKIr0ueHme
COCTaBJIAET CyYail HAUMCIeHNA WTpadHOI HEYCTONKM, KOTAA KPeUTOP MOXKeT
Tpe6oBaTh BO3MEILeHNA YOBITKOB B IOJTHOM CyMMe CBEPX HEYCTOVIKM, T.e. YOBITKM
BO3MeIIAIOTCA B IIOTHOM 00'beMe IIOMUMO YIUIAThl HEYCTOVIKNA.

e TOBapHasd HEYCTOMKa

IIpaBoBas KOHCTPYKIIMSA «TOBAPHOI HEYCTOMKM» VIMeeT IBHOE CXOfICTBO C «Jie-
HEe>KHOII HeyCcTOKOI». ToNbKO B cllydae ¢ TOBapHOII HEYCTOMKO IO/IKHUK JJOTIKEeH
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YIUIATUTD He NEeHEeXXHYI0 CYMMY, a IlepefjaTh ollpefie/leHHOe KOMYeCTBO TOBapa UK
MHYIO Belllb 3aparee onpedesieHHAs CMopoHamu Kax 6asoeas eenuvuna. [lpegmerom
3TOIt GOPMBI HEYCTOKY SIBIAIETCS Bellb B BIUJE TOBApa, a He JeHbru. Hanpumep, 3a
IIOCTaBKy HeKayeCTBEHHOI Bell[), BUHOBHAS CTOPOHa (IIpojaBel]) IVIATUT APYyToi
CTOpoHe (HOoKymarenio) — wTpad He B AeHeXHON ¢popMe, a ToBapamu-Bemamu. K
npuMepy, eije 10 makeToB MONOKa CBEPX MOTIOKEHHOTO I10 JOTOBOPY, UM CBepX 15
% Belwelt (ToBapa) 13 BCeil MOCTAB/IAEMO IapTUN.

Taxum o6pasom, B MogepHMsuposanHoM I'K PM, sakoHOaTe/Ib, OCYIIeCTBIAS
IIPaBOBOE PeryaMpoBaHyie HEYCTOMKY, IPERYCMOTpPEI BO3SMO>KHOCTD IIPUMEHEHM S
B paMKaX JaHHOTO MHCTUTYTa KaK JeHEeXKHYIO0, TaK ¥ TOBAPHYI0 HEYCTONKY. Takum
obpasoM, ¢ nosunuu 'K PM oHn sABIAIOTCA pasHbIMM (POPMaMU 3TOTO CIIOcoba
obecrieueHNst UCIIOMHEHUsI 00513aTeNbCTBA.

B ocHOBe paBoOBOTO perynnpoBaHysi TOBAPHON HEYCTOMKY JIEXKUT MMEHHO HOp-
Ma 4.(1) crarbs 947 T'K PM, copeprkaliasi CMHTarMy «Iy liepefaTh OIpefie/IeHHYI0
Belllb» IPEJOCTABIIAIAS BO3MOXXHOCTh CTOPOHAM CHEIKM [IPSAMO MIPERYCMOTPETH B
TEKCTe JOTOBOpa TaKOJ MHCTPYMEHT B KadecTBe cIIocoba obecriedeHns 00513aTe/IbCTB
(MHTepecOB KOHTPAreHTOB) KaK Iepefada OIpefie/leHHON Bellju.

Tak KaK BO3MO>KHOCTD VCIIO/Ib30BaHS TOBAPHOI HEYCTOMKY IIPeLyCMOTPeHa
3aKOHOM, CTOPOHBI, IPYMEH SIS TAKOIt MHCTPYMEHT B Ka4eCTBe CIIOcobHa obecriedeH st
MHTEPECOB KOHTPATEHTOB, TO/DKHBI B TEKCTE IOTOBOPA MCYEPIIBIBAIOIIE OTIIPEENNTh
HOPSZIOK M CIIOCOOBI eT0 MpYMEeHEH .

KakoBo Ha3HaueHNe TOBapHOIT HEYCTOMKM?

ITernecoo6pasHOCTb MPUMEHEHNU CTOPOHAMM JOTOBOPA TOBAPHOI HEYCTOKM
OIIpefie/IsieTCs COflep>KaHyeM OCHOBHOTO HOroBopa. Tak, e MeX /1y KOHTpareHTaMu
3aKJII0YeH JJOTOBOP MEHBI, YTO He PEeIKO BCTpedaeTcs Ha MPaKTUKe, TO CTOPOHAM
YyBOOHO IpefycMOTpeTh yCmoBue 06 ymaare WTPadHBIX CAHKINI, BO3ZHUKAIOIIUX
[PV HeHaJIJIeXalleM NCTIOTTHEHN JOTOBOPa, B He [ieHeXKHOIT popme (0cobeHHO TIpn
HEXETaHUM pacxonoBaTh 607166 HI/IKBI/IHHI)HU/I AKTUB VN IIpN OTCYTCTBI/H/I OEHEXHbIX
CPencTB).

[Tpyu HamMUYMK TOCTOSTHHBIX B3a¥MOOTHOIIEHUI MEXXAY IPOJAaBLIOM 1 IIOKyTIa-
TeseM, 00YCTOB/IEHHBIX JOTOBOPOM ITOCTABKIL, TO>KE BBITOJHO IPUMEHSTD HEYCTONKY
He JIEHe)XHOTO CBOJCTBa. Tak, Ha BeIMYMHY HEYCTOMKY, IOfIeallel yIaare mo-
KyTaTesleM, MO)KHO YMEHbIIATh KOJIMYECTBO IIOCTAB/IsIEMOTO TOBapa, a Ha HEYCTONKY
[OCTaBLIVIKa — yBenu4uuBaTb. OFHAKO 3TO CTAHOBUTCS YEOOHBIM TOJIBKO €CIU
YCTaHOBUTH HEPUOTMYHOCTD (HAIIPUMEP, MECSUHYI0) CBEPKYU MEXLY IIOCTABIMKOM
n HOKyHaTeHeM I BbIABIICHU A HOHymeHHbIX 3a Iepmuon CnyqaeB HEHaOJIe>Kallero
UCTIOTTHeH WA forosopa. ITo pesynpraTaM cBepKy BBIBOLUTCS CBOJHBII OaaHC Ipe-
TEH3WIL, UCXOMS VX KOTOPOTO U OIIpefieNsieTCs eAJHasI COINIaCOBaHHAS BeMMYIHA, Ha
KOTOPYIO YBEMMYNBAETCS M/IU YMEHbBIIAETCsl KOMNYECTBO IIOCTAB/IAEMOT0 TOBapa B
C/IefyIolIeM COITTaCOBAaHHOM IIepHOJe.

Yacrs (2) ct. 947 I'K, rnacurt, uro «HeycToilkoil MoxeT obecrieunBaThCs MNLIb
LeiCTBUTENbHOE TpeOoBaHMe». ITO 03HAYAET, UYTO YOBITKM MOTYT OBITH B3BICKAHBI
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JMIIb TOTAQ, KOIZIA OHM JeIICTBUTENBHO VIMENN MECTO, IIPUYeM [/ B3bICKaHUs
TAKOro BUJja YOBITKOB, KaK yIyIjeHHAs BbITOfia, HEOOXOAMMO TaKXKe YIUTHIBATH
IpefIpUHATBIE KPEAUTOPOM JIJIA €€ MOMyYeHNs MepPbl U C/le/IaHHbIe C 9TOII LIe/IbI0
IIpUTOTOBJ/IEHNA. HeycTO]?[Ka K€ MOXXET 6bITI) B3bICKaHA BHE 3aBUICMOCTHN OT BCETO
atoro. Kpome aToro, o Tpe6oBaHmIo 00 yIaTe HEYCTOMKY KPenUTOp He 00s13aH
[I0Ka3bIBATh NPUYNHEHVIE MY YOBITKOB.

Kak onpenensercsa pasmep HeyCTOMKI?

Yacts (3) ct. 947 I'K, ycranasnuBaer, uto «HeycTorika MO>KeT OBITb yCTaHOB/IEHA
1) B KOHKpeTHOM pasmepe nubo 2) B BUje JOIU OT CTOMMOCTY 00s13aTeNbCTBa, 0be-
CIIe4eHHOTO HEYCTONKOM, V/IY HEMCIIOTHEHHOM 4acTy 00513aTeNbCTBA, B TOM MCIIe
3) B BiIe IPOLIEHTA 3a IIPOCPOUKY». ITO 3HAYNUT, YTO BO-IIEPBBIX, HECMOTPS Ha TO,
4TO CTOPOHBI 3apaHee, IPY 3aK/II0YEHNH JOTOBOPA IPOU3BOAAT NIPEABAPUTENBHYIO
OLIEHKY BepPOSITHBIX YOBITKOB, PasMep 3TUX YOBITKOB TOYHO OIPe/ie/INM JINIIb IT0C/Ie
daxTa HeucnomHeHUs 006s13aTenbCTBa. [Ipy AAAINMXCSA HAPYLUIEHNSX TO/DKHUKOM
CBOMX 00513aTeIbCTB pasMep YOBITKOB MOXKET OBITh OIIpefie/ieH TOMIbKO B OyAyIeM.
PasMep ke HeyCTOVKM 3apaHee OIpefie/ieH TOYHO, YTO Je/laeT ee B3bICKaHMe Hen3-
6e>xHbIM. TeM caMbIM [OBBILIAETCS PEAIBHOCTD HEOTArOIPYSITHBIX MMYILIeCTBEHHBIX
HOCTIEACTBUIL [/IS1 JO/DKHYKA, He VCIOMHSIOIEr0 MM HeHafIeXXamuM obpasom
VICHIOJTHAIOLIETo 00513aTenbcTBO. KpeguTop B M060M clrydae MOXKET B3bICKATb He-
YCTOIl/JIKy, HE DOXNaasAaCb HM BOSHUKHOBEHU A Y6IJITKOB, HJY TOYHOT'O OIIpefeIeHNA X
pasMepa. Bo-BTOpBIX, opeziensisi pasMep HEYCTOMKI, ee COOTHOLIEHNE C YOBITKAMIA,
JIOTOBApPMBAIOLIVIECS] CTOPOHBI (IPM YCTAHOB/IEHNUY JOTOBOPHOI HEYCTOMKM) U 3a-
KOHOfaTesb (IPU YCTAHOBJIEHUM 3aKOHHOI HEYCTOWKI) TeM CAMbIM [JAIOT OLIEHKY
3HAUMMOCTH 00ecIedrBaeMoro 06s3aTenbCcTBa. B-mpemovux, HEyCTONKA MOXKET
OBITb YyCTAHOBJIEHA B KOHKPETHOM pa3Mepe 1uO0 B BUJE LOMYU OT CTOMMOCTH 00513a-
TENbCTBA, 00€CIIeYeHHOTO HEYCTONKOIL, MM HEMCIIONMHEHHOI YacTy 00513aTe/bCTBA.
Omna nmaturcs b0 AeHbraMu B Bufie WTpada nan IeHn (feHe>KHas HeyCTOIKa)
— Hauboree 4yacTo, 1160 Belamu (ToBapHas HeycTolika). boree mogpo6Ho, cMoTpn
BBILIE, KOMMEHTapuil K popMaM HEYCTOVKMI.

Yem 6oree 3HaUMMO obecrednBaemMoe 00s13aTebCTBO (4eM Oosble pasMep
BEPOATHBIX YOBITKOB IIOC/Ie IPefiBapUTE/NIbHOI OLIEHKM), TeM OOJIblile pasMep He-
YCTOMKM M BbILIe ee MTpadHOI XapakTep. OfHAKO, B MICKJIIOUNTENIbHBIX CIyYasiX, ¢
y4eTOM BCeX 00CTOSTENbCTB, HAIIPUMED, eC/IU pa3Mep HEYCTONKM KaK JOTOBOPHOIL,
TaK ¥ 3aKOHHOII, TOf/IeXKAIL[ell B3bICKAHNUIO, OY/IeT IBHO HeCOpa3MepeH ITOC/IEACTBI-
sIM HapylIeHus 00513aTeNbCTBa, CyaeOHas MHCTAHLUS MOXKET, T.e MIMEeET IPABO [0
Tpe6OBAHNUIO JOIKHIIKA, BBIHECTH pellieHNe 00 yMeHbIIeHN HecOpasMepHO 60/Ib-

ot HeycToliku. IIpu 3TOM, IpU YMeHbIIeHNN HEYCTOMKM JOMKHBI TPYMHUMATHCA
BO BHMMaHIE He TONbKO MMYIECTBEHHbIE, HO U APyTHe OXpaHsAEMble 3aKOHOM
nHTepecsl kKpeguropa (4.(1) ct.953 'K PM).

Yactp (4) ct. 947 I'K, ycmarpuBaeTt, 4To «CTOPOHBI MOTYT YC/IOBUTBLCS O He-
YCTOJIKe, IpeBblIIaloniell pasMep yObITKOB». Ecu pasMep HeyCTOMKM YCTaHOBIICH
3aKOHOM (He JOTOBOPOM), TO OH He MOXKeT OBbITh 110 3apaHee 3aK/TI0YeHHOMY CO-
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IJIALLIEHNUIO CTOPOH YMEHBILIEH, HO MOXKeT OBITh YBeTWYeH, eC/IVl TAaKOe yBe/YeHe
3aKOHOM He 3ampellleHo. HanpuMep, He monyckaeTcs yBelMdeHMe pasMepa He-
YCTOEK, yCTAHOBJIEHHBIX 3a HECBOEBPEMEHHOe I/U/IU Hello/IHOe BHeCeHe INIJaMU
IIJIaThI 3a JKMJIOE€ IIOMEIIECHNE N KOMMYHaIIbHI)Ie YCHYI‘I/I.

Yacrs (5) ct. 947 I'K, rnacur, uro «[Jo/KHUK He 00s3aH yII/Ia4MBaTh HEYCTO-
KY, €C/IY HeUCIIOTTHeHVe 00513aTeNbCTBa ONIPaBaHO», TO €CTh eCIM 0053aTe/IbCTBO
He JICIIOJTHEHO He 110 ero BuHe. OOCTOATeNbCTBa 0CBOOOXKIEHNS OT BO3MeEIl|eH A
Bpefia, B ClIy4ae HEHMCIIOIHEHIe TOTOBOPHOTO 00A3aTeIbCTBa, (0CBOOOK/eHM S
OT JOTOBOPHOII I'PaXKJaHCKO-NIPABOBOJI OTBETCTBEHHOCTH) yKa3aHsbI B ¢1.903
I'K. Tak, HeucronHeHye 0653aTe/IbCTBA JOMKHUKA OIPAaBAaHO, €C/IY OHO BBI3BAHO
HpPeNATCTBUEM (T.e. HEIIPEOJOIMIMOI CHUJIBI), HAXOAAMIMMCS BHE KOHTPOJIA JOIDK-
HIMKa, N €C/IN OT JO/IJKHMKA HE/Ib3A 6I)UIO pa3YMHO OXX1gaTb, 9YTO OH I/I36€)KI/IT nnmn
IIpeofjoieeT IIPEIATCTBYE UV ero HOCIeACcTBYA BaXkHO, 0fHAKO, YTOOBI TaKOe CO-
ObITVIe B KOHKPETHOJ CUTYaly OTBEYano BCeM MPU3HAKAM HEIPEeOHOIMMON CHIIBI
(IpensTCTBME, HAXOMIIIENICS BHE KOHTPOJLS JO/DKHMKA), T.€. ObI/IO: — BO-IEPBBIX,
O6'I)€KTI/IBHI)IM IpenATCTBUEM 1A MCIIOTHEHNA O6H3aTeHbCTBa, — BO-BTOpBHIX,
BHE KOHTPOJIA HOJDKHMKA, — B TPEThUX, HEOXXVJJaHHBIM (4pe3BbIYaiiHbIM) U, — B
YeTBEPTHIX, 00BEKTVBHO HEIIPELOTBPATMbIM.

Yacrs (6) ct. 947 TK, ycranaBnuBaer, uto «HemelicTBUTENTPHOCTD 06513aTeIbCTBA
BJIeYET HEJIEICTBUTEIbHOCTD HEYCTOVMKI. HenelicTBUTETbHOCTD HEYCTOVMKY He B/I€YeT
HEJeICTBUTENBHOCTY 00sI3aTENbCTBA». DTUM 3aKOHOJATENh BhIpakaeT MPUHI[UII
AKLIECCOPHOCTH HEYCTOVKI II0 OTHOLIEHMN K OCHOBHOMY rapaHTHPOBAHHOMY 00s1-
3aTenbcTBY. HeycTolika Kak CaHKINS B 0053aTeNbCTBE BO BCEX CTyYasX SIBISIETCS
97IeMEHTOM CaMOTo obecredrBaeMoro oosi3arenbcTsa. [109TOMy HeflelICTBUTEIBHOCTD
caMoro 00s13aTeNbCTBa BCETfia O3HaYaeT HeeICTBUTEIBHOCTD IIPaBa Ha HEYCTOMKY,
obecreunBamLIyIo ero yucrnonHene. Ho HemeicTBUTENBHOCTD COITIAIEHUsSI O He-
YCTOIIKe He MOYKET IIOB/IEYb HELeIICTBUTENBHOCTD 0beciedBaeMOro 00s13aTe/IbCTBa,
I/I6O Heﬂef/’ICTBI/ITeHI)HOCTb YacCTM COC/IIKM HE BJICYET He}lef/‘ICTBI/ITeHI)HOCTI/I IIpoanx
ee JacTel, eI MOXXHO TPEANONOKNUTh, YTO CAe/IKa Oblna Obl coBeplieHa u 6e3
BK/IIOUEHN sl He[elICTBUTENTbHOI YacTI.

Pasnuune Mexxay Bo3MellleHNeM YOBITKOB M YII/IATON HEYCTOMKI.

Heycroitka paccMaTpuBaeTtcs Kak popMa OTBETCTBEHHOCTH 110 005I3aTe/IbCTBAM.
K 4mcny Mep BOroBOpHOII OTBETCTBEHHOCTM BCE€ aBTOPBI OTHOCAT BO3MeIleHMeE
yOBITKOB M yIIaTy (B3bICKaHUe) HEYCTOIKI. [TTaBHOe pasnuyye MeXXAY BOo3Mellje-
HUeM YOBITKOB M YIJIATOM HEYCTOMKY COCTOUT B TOM, UTO B3bICKaHME HEYCTOMKMU
BO3MOXXHO TOJIBKO B C/Iy4asX, €CIM 9TO CIIELMATbHO IPEyCMOTPEHO 3aKOHOM UM
poropopoM. OTCIO0a BO3MOXKHO OIpefeNuTbh BO3MellleHMe YOBITKOB KaK 00IyIo
¢$hopMy JOTOBOPHOIT OTBETCTBEHHOCTY, A YIUIATY HEYCTOMKM KaK CIIELMaIbHYIO MepY.

ITpu BceM ymo6cTBe mpuMeHeHUsI TpebOBaHMS 00 yIIaTe HEYCTOMKM aBTOP
obpamaer ocob6oe BHMMaHMe HA PasIndue MeX/y HeYCTOMKoi 1 ybbiTKamu. Bo-
HePBBIX, BO3MelleHNe YOBITKOB IIPeACTaBIIsAeT co00il 00111yI0 GOpMY OTBETCTBEHHOCTH,
KOTOpast MOXKET MPUMEHATHCS MPY MI0O0M HapylIeHU) 00s3aTe/IbCTBa, eCIU 3TO
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He IIPeAYCMOTPEHO HYU 3aKOHOM O JaHHOM BMJe 00513aTeNbCTBA, HY YYaCTHUKAMU
moroBopa. Heycrorika — 3T0 4acTHast popMa OTBETCTBEHHOCTH, IIpUMeHAeMast B
TeX CJIy4asix U B TOM 00'beMe, KOTOpbIe CIIeLaIbHO NPEAYCMOTPEHbI 3aKOHOM VTN
JOTOBOPOM /ISl JAHHOTO HapYLIeHMsI, IIPYYeM JJOTOBOP O HEYCTONIKe 00513aTe/IbHO
JO/KeH OBbITh 3aK/II04YeH B MUCbMEHHOI ¢opMe. Bo-BTOpBIX, pasmep yOBITKOB 3a-
BUCHT OT yiep6a, IpUINHEHHOTO KPYyIIeH)eM, a pasMep HeyCTONKM OnpeneeH
yKasaHyeM 3aKOHA VT [IPeIBAPUTEIbHBIM (IO COBEpILIEHN s HAPYyLIeH ) COTallle-
HIeM cTOpoH. ClleloBaTebHO, pa3Mep HEYCTONKY He 3aBUCUT OT CYMMBI yiiep6a.
CynebHasi MHCTaHIMS He BIIpaBe YMEHbLIATb JOKa3aHHBI pasMep YOBITKOB IIPY UX
B3BICKaHUY, HO MOXKET YMEHBIIUTD pasMep B3bICKMBAeMOJl HEYCTOMKI II0 CPaBHEHWIO
C pa3MepoM, YCTAaHOB/IEHHbM 3aKOHOM VI COIJIAIIEHNEM CTOPOH. B-TpeTbux, ais
B3bICKaHUA HeycTOI?IKI/I, B OT/ZIN4YME OT B3bICKaAaHUA Y6I)ITKOB, HE Tpe6yeTCH YCTa-
HaB/IMBaTb pasMep YOBITKOB. BeencTBye mpocToThl 000CHOBaHMS TpeboBaHNE O
B3bICKaHMI HEYCTOVKY Ha IPAKTUKe BCTpedaeTcs TOpasfo vallle, HeXXenu Tpebo-
BaHIE O BO3MeEIeHNN YOBITKOB.

B 3aK/II09eHMe OTMETUM, YTO JI/Is1 B3bICKAHVISI HEYCTOVKI IPUMEHSIeTCs OOLIil
Cpok mckoBoit gaBHOCTH — 3 ropa (c1.381 I'K PM). Takum o6pasoM, y KpefuTopa ecTh
TP Tofa [/is1 oOpalieHus B CyJeOHYI0 MHCTAHIINIO C TpeOOBaHMEM O B3BICKAHUH C
IDO/DKHMKA HAYVCIEHHO TIeHN, KOTOPBII MCYUCISIETCS C MOMEHTA BOSHIKHOBEHNS
IpaBa Ha Ha4MC/IEHMEe TAaKOM HEYCTOMKIUL.
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INTERACTION OF PRINCIPLES APPLICABLE
TO CRIMINAL PENALTY IN THE CASE-LAW OF THE
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In its case-law, the Constitutional Court of the Republic of Moldova has ruled on the clarity
of the criminal law and the principles applicable to criminal sanction. The Court has ruled
that, in criminal matters, the rule of law implies the assurance of the principles of the legality
of offenses and criminal sanctions; the impossibility to interpret extensively the criminal law,
against the accused, in particular, by analogy; the non-retroactivity of the criminal law, except
for the more favorable criminal law. In this article the following aspects of the principles appli-
cable to criminal sanction in the case-law of the Constitutional Court, such as: the legality of
incrimination and punishment, the equal treatment under criminal law, the individualization
of the sentence, ne bis in idem principle etc. have been analyzed.

Keywords: Constitution, Constitutional Court, criminal law, criminal liability, criminal offense,
legality of offenses and criminal sanctions, the individualization of the sentence.

PRINCIPIILE APLICABILE PEDEPSEI PENALE IN JURISPRUDENTA CURTII CONSTITUTIONALE
A REPUBLICII MOLDOVA

In jurisprudenta sa Curtea Constitutionald a Republicii Moldova s-a pronuntat asupra claritdtii
legii penale si principiilor aplicabile pedepsei penale. Curtea a statuat cd in materie penald,
preeminenta dreptului genereazd asigurarea principiilor legalitdtii infractiunilor si pedepselor;
inadmisibilitatii aplicdrii extensive a legii penale, in detrimentul persoanei, in special, prin
analogie; neretroactivitatea legii penale, cu exceptia legii penale mai favorabile. In lucrarea
prezentatd sunt analizate urmdtoarele aspecte ale principiilor aplicabile pedepsei penale din
perspectiva jurisprudentei Curtii Constitutionale, cum ar fi: legalitatea incrimindrii si pedepsei,
egalitatea in fata legii penale, individualizarea pedepsei, principiul ne bis in idem etc.
Cuvinte cheie: Constitutie, Curtea Constitutionald, lege penald, raspundere penald, infractiune,
legalitatea incrimindrii si pedepsei, egalitatea in fata legii penale, individualizarea pedepsei.

Under the principle of separation and collaboration of powers enshrined in
Article 6 of the Constitution of the Republic of Moldova', the legal implementation

*  Raportul a fost prezentat in cadrul Conferintei stiintifice internationale "Criminalisation —

Ideas and Restrictions. Conference to Commemorate the 100th Anniversary of Establishing the
Criminal-Law Division of the Polish Law Codification Commission”, organizatd de Tribunalul
Constitutional al Republicii Polone in Varsovia, in perioada 21-22 noiembrie 2019.

1 The Constitution of the Republic of Moldova, adopted on 29 July 1994, in force from 27
August 1994, provides at Article 6 that: ”In the Republic of Moldova, the legislative, exe-
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of criminal policy falls within the exclusive competence of the Parliament. Therefore,
under Article 72 paragraph (3) let. n) of the Constitution, the Parliament regulates
by organic law offenses, sanctions and the regime of their execution. In its case-law,
the Constitutional Court had mentioned that the legislature has the right to appre-
ciate the situations that need to be regulated through legal norms. This right gives
the possibility to decide on the opportunity to adopt a law in accordance with the
criminal policy promoted in the general interest. At the same time, any incrimina-
tion of the facts by criminal laws and determining the sanctions, as well as other
regulations, are based on criminal policy reasons, which must remain within the
limits of the principles set out in the law order and respect the rule of law principle®.

At the same time, in its case-law, the Constitutional Court of the Republic of
Moldova has ruled on several aspects regarding the clarity of the criminal law and
the principles applicable to criminal sanction. Thus, the Court has ruled that, in
criminal matters, the rule of law implies the assurance of the principles of the legal-
ity of offenses and criminal sanctions; the impossibility to interpret extensively the
criminal law, against the accused, in particular, by analogy; the non-retroactivity of
the criminal law, except for the more favorable criminal law’. In this article I will
analyze the following aspects of the principles applicable to criminal sanction in the
case-law of the Constitutional Court, such as:

1. Principle nulla poena sine lege or establishing by a clear, precise and fore-
seeable law the criteria of criminal sanction. The Constitutional Court had ruled
that the legality of incrimination and sanction is the main guarantee of the legal
security of the person in criminal matters®.

Under Article 23 of the Constitution, the State assures the right of every person
to know his/her rights and duties, making, in this sense, all the laws accessible. The
Constitutional Court reaffirmed the requirements of the foreseeability and sufhi-
cient clarity of the criminal law. These requirements are considered fulfilled when
the person has the opportunity to know, from the text of the relevant legal norm
itself, and, if necessary, with the help of its interpretation by the courts, which are
the acts and omissions that may engage his/her criminal liability and which it is the
sanction he/she risks’.

cutive and judicial powers are separate and cooperate in the exercise of their prerogatives,
according to the provisions of the Constitution’”.

2 Judgment No. 6 of 16.04.2015 on constitutional review of some provisions of the Criminal
Code and Criminal Procedure Code (extended confiscation and illicit enrichment), §§ 87-88.

3 Judgment No. 6 of 16.04.2015, § 95.

4 Judgment No. 12 of 14.05.2018 regarding the exception of unconstitutionality of the article
361 paragraph (2) letter ¢) of the Criminal Code (making, holding, selling or using false
documents of particularly importance), § 34.

5 Judgment No. 33 of 07.12.2017 regarding the exception of unconstitutionality of some provi-
sions of the articles 327 paragraph (1) and 361 paragraph (2) letter d) of the Criminal Code
(abuse of power or abuse of service), § 59; Judgment No. 6 of 16.04.2015, § 94.
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In its case-law, the Court ruled that a norm is accessible and foreseeable only
when it is drafted with sufficient precision, so as to enable any person to correct
his/her conduct and to be able, with appropriate advice, to foresee, in a reasonable
measure, the consequences that may arise under that law. Once the state adopts a
solution, it must be implemented with clarity and coherence to avoid as far as pos-
sible the legal uncertainty for the legal issues covered by the measures implementing
this solution®. The Court emphasized that the law must regulate in a unitary way, to
ensure a logical connection between the provisions contained therein and to avoid
the legislative parallelism, which generates legal uncertainty and insecurity. However,
in the legislative process it is forbidden to establish the same regulations in several
articles or paragraphs of the same normative act or in two or more normative acts.

Therefore, the Court held that foreseeability and clarity are sine qua non ele-
ments of the constitutionality of a criminal law and in the legislative activity they
cannot be omitted” The quality requirements of the law need to be fulfilled in terms
of both the definition of an offense and the sanction provided for that offense, and
the quality of the criminal law is a vital condition for maintaining the security of
the legal relationships and the effective ordering of social relations®.

In its case-law, the Constitutional Court also ruled on the prohibition of the
extensive interpretation of the criminal law. The principle of the legality of incrimi-
nation and punishment (nullum crime, nulla poena sine lege), besides the prohibition,
in particular, of the extension of the content of the existing offences on facts that,
previously, were not considered offences, also provides that the criminal law should not
be interpreted and applied extensively against the accused, for example, by analogy.
Because of the principle of legality of sanctions, the provisions of criminal law are
subject to the principle of strict interpretation. The person must be able to determine
unequivocally the behavior that may have a criminal character. Thus, the principle
that a provision of criminal law cannot be interpreted extensively to the detriment
of the accused, a corollary of the principle of legality of criminality and of punish-
ment and, in general, of the principle of legal certainty, prevents the initiation of
criminal proceedings regarding acts that are not clearly defined as offences by law®.

6 Judgment No. 19 of 18.12.2012 on constitutional review of some provisions of the article
18 of Law No. 113 of 17.06.2010 on judicial executors (suspension of the judicial executor’s
license), §$ 96-97.

7 Judgment No. 2 of 30.01.2018 regarding the exception of unconstitutionality of some pro-
visions of the article 10 point 4 of Law no. 845-XII of 03.01.1992 on entrepreneurship and
enterprises, §45.

8 Judgment No. 33 of 07.12.2017, § 61.

9 Judgment No. 33 of 07.12.2017, §$ 55-57; Judgment No. 21 of 22.07.2016 regarding the ex-
ception of unconstitutionality of article 125 letter b) of the Criminal Code, of the articles 7
paragraph (7), 39 pt. 5), 313 paragraph (6) of the Code of Criminal Procedure and of some
provisions of articles 2 letter d) and 16 letter c) of the Law on the Supreme Court of Justice,
§$§ 62, 70-73.
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The Court ruled that ordinary judges are not entitled to resort to an extensive
unfavorable interpretation of criminal law or to an application by analogy. Such
an approach is prohibited by Article 22 of the Constitution'® and Article 7 of the
European Convention on Human Rights. Consequently, the requirement of strict
interpretation of the criminal law, as well as the prohibition of making analogy when
interpreting criminal law, protects the person against the arbitrary'*

2. The principle of equal treatment under criminal law. The Constitutional Court
emphasized that the different treatments applicable to people in similar situations are
discriminatory if they are not based on an objective and reasonable justification, that
is, if they do not pursue a legitimate purpose or if there is no reasonable relation of
proportionality between the means used and the purpose pursued'. Thus, for example,
in Judgment no. 7/2018 the Court has established that the different regulation compared
to the criminal law of the right to pay half of the fine established in case of committing a
contravention (from the moment when the sanction is established in the contravention
cases, but not from the moment when the sentence in enforceable as in the criminal
field), violates the principle of equal treatment of people under the law. In the Court’s
view, the legislator had set "double standards” of protection in case of exercising the
right to pay half of the fine set for offenders. The standard of protection offered by the
law on contraventions is lower in comparison with the one offered by the criminal
law, being a differentiated treatment that is not objectively and reasonably justified.
The European Court held in its case-law that, although the states have the possibility
of not sanctioning some crimes or they may punish them like contraventions and not
like criminal offences, the accused should not be in an unfavorable situation because the
regime of contravention cases is different from the one applicable in criminal matters".
As a solution, the Constitutional Court decided that "Until the law is amended by the
Parliament, the term of 72 hours of payment of half a fine will start from the moment
when the offender is noticed about the act imposing the fine”*.

10 Article 22 of the Constitution provides that: "No one shall be convicted for actions or omis-
sions which, at the time of their committal, were not criminal offences. Also, no harsher
punishment will be applied than that which was applicable at the time of committing the
criminal offence”

11 Judgment No. 12 of 14.05.2018, § 62; Decision No. 36 of 19.04.2018 on inadmissibility of
the appeals no. 173g/2017 and no. 37g/2018 regarding the exception of unconstitutionality
of article 220 of the Criminal Code and of article 89 of the Contraventional Code (pimping
and practicing prostitution), §30.

12 Judgment No. 11 of 08.05.2018 regarding the exception of unconstitutionality of some provisions
of the article 233 paragraphs (1), (2) and (3) of the Contraventional Code (sanctioning the
drunk driving of vehicles for which it is not necessary to hold the driving license), §$ 47-48;
Judgment No.11 of 01.11.2012 on constitutional review of some provisions of the article 32
paragraph (4) letter j) of Law no. 162-XVI of 22.07.2005 on the status of the military, § 54.

13 Judgment Anghel v. Romania, 4 October 2007, § 67

14 Judgment No. 7 of 26.04.2018 regarding the exception of unconstitutionality of article 34
paragraph (3) of the Contraventional Code (payment of the fine in half), §§ 55, 62-63.
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At the same time, the Court noted that equality under the criminal law does
not imply uniformity. In this context, the differentiation of criminal sanctions is
a problem of criminal policy established by the legislator, which has a margin of
discretion, and according to the prejudicial degree of the facts.

Thus, for example, the Court considered constitutional the provisions of an
amnesty law applicable only to mothers who have children up to eight years old, but
not to fathers'”. The Court noted that the amnesty of some categories of detainees
supposes, inevitably, a differentiated treatment. The Court noted several international
covenants for the protection of women against violence based on sex, abuse and
sexual harassment in the penitentiary environment, as well as the need to protect
pregnant women and mothers. The Court examined statistical data indicating a
considerable difference between the total number of male detainees and the total
number of female detainees™. In these circumstances, the Court found that it would
be very difficult, perhaps impossible, for Parliament to release fathers on the same
grounds invoked in the case of mothers. If it had sought to ensure equal treatment,
Parliament would probably not have adopted this amnesty law and therefore neither
parent would have been released. Thus, the contested provisions of the amnesty law
were only applicable to women who had children up to the age of eight the possibil-
ity of being released from prison, a possibility that was not granted to men who had
children up to eight years old. The Court concluded that granting this possibility
only to women is based on an objective and reasonable justification".

3. The principle of the individualization of the sentence — The Court held that
the constitutional principle of legality requires the differentiation of the sanctions
established for the violation of the law. In this sense, legislative individualization is
not sufficient to achieve the purpose of the law, as long as it is not possible to achieve
judicial individualization. By legal individualization, the legislator must give the
judge the power to establish the sentence within certain predetermined limits — the
special minimum and the maximum of the sentence, as well as to provide, for the
same judge, the tools that will allow him/her to choose and determine a concrete
sanction, depending on the circumstances of the deed and on the person who com-
mitted a contravention or a crime. Thus, the sanction, being a consequence of the
legal liability, must be strictly individualized, and quantitatively and qualitatively
adapted to the gravity of the deed and to the perpetrator.

15 Article 5 of the Law on amnesty given the declaration of the 2008 year as the Youth Year
establishes that women sentenced to a term of up to seven years inclusive, who have children
up to 8 years old and were not deprived of parental rights at the time of entry In effect of the
law must be released from prison sentence.

16 At the date of adoption of the law on amnesty, the female detainees constituted 5.2% of the
total number of persons sentenced to prison in the Republic of Moldova.

17 Judgment No. 10 of 08.04.2019 regarding the exception of unconstitutionality of some provisions
of the article 5 of the Law no. 188 of 10.07.2008 regarding the amnesty in connection with
the declaration of the year 2008 Year of the Youth (alleged discrimination of men sentenced
to prison with children up to 8 years), §§ 41-44, 48-49.
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The legislator cannot determine the sanction for every possible de facto situation
in the future. He/she sets only certain criteria, within which the courts establish and
apply the concrete sanction. However, the application of the sanction by the courts
will be a deficient one, if the elaboration of the law and the establishment of the
sanction by the legislator do not take into account the possibility of determining
the sanction according to the individualization criteria mentioned above. Judicial
individualization can be achieved only based on assessment mechanisms established
by law, thus being an expression of the principle of legality'.

Thus, for example, the Court held that some contested provisions of the Law
on entrepreneurship and enterprises established a fine in an absolutely determined
form. It turned out that the courts did not have the possibility of individualizing the
sanction, their role being reduced to a simple formality of validation of the sanc-
tioning decision. The Constitutional Court held that if the judge has power only to
establish the existence or non-existence of the offense or contravention but has no
power to determine the opportunity of the fine or sanction, he/she does not exercise
full control of the jurisdiction. In this respect, the person concerned is deprived of
the right of free access to a court of full jurisdiction®.

The Court reiterated that the legislature cannot regulate a sanction in such a
way as to deprive the ordinary judges of the possibility of individualizing the sanc-
tion, taking into account the circumstances of the case. In such a situation, the
competences of the judges would be limited, creating preconditions for violating the
constitutional rights of the subjects, inter alia, of the constitutional right to a fair
trial. The exercise of full jurisdiction by a court of law means that it does not relin-
quish any of the components of the judgment function. It must enjoy the fullness of
jurisdiction, both in terms of establishing facts and applying law. The inability to rule
independently on certain issues crucial to the settlement of the dispute, with which
it was referred, may amount to a violation of the right to a fair trial. Therefore, the
Court concluded that limiting the role of the courts in case of individualizing the
sentence is essentially lacking the guarantees of the right to a fair trial, enshrined
in Articles 20 of the Constitution and 6 of the European Convention®.

4. Ne bis in idem principle assumes that no person can be prosecuted or sanctioned
for committing an offense when a definitive criminal decision has been delivered before
in case of that person regarding the same deed, even under another legal framework.
The principle in question supposes that the one who by his/her conduct ignored the
law order will only answer once for the wrongful act, so for a violation of the law a
single legal sanction will be applied. In Judgment no. 62 of 19 June 2018*, the Court

18 Judgment No. 10 of 10.05.2016 regarding the exception of unconstitutionality of some provi-
sions of the article 345 paragraph (2) of the Contraventional Code (individualization of the
sanction) §§ 51-53, 58-59.

19 Judgment No. 2 of 30.01.2018, §55-57.

20 Judgment No. 2 of 30.01.2018, $58-59.

21 Judgment No. 62 of 19.07.2018 regarding the exception of unconstitutionality of the article
275 point 8) of the Criminal Procedure Code, §23.
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held that the application of the ne bis in idem principle, guaranteed by Article 22 of
the Constitution, demands the fulfillment of four conditions: 1) the same identity
of the person being prosecuted or sanctioned; 2) the same facts which are object of
the judgment (idem); 3) double sanctioning proceedings (bis); and 4) the definitive
character of one of the two judgments. Thus, it is forbidden to prosecute or sanction
a person for another crime if it originates essentially from the same facts, resulting
from the analysis of the concrete circumstances, involving the same person, all being
unquestionably related to each other in time and in space. This principle must be
understood as prohibiting criminal prosecution or sanctioning the committal of the
second “offense’, insofar as it results from substantially identical facts.

The Court noted that the general rule established by element bis (double pro-
ceedings) of the ne bis in idem principle seeks to prohibit the repetition of criminal
proceedings which were concluded with a “definitive” decision. The violation oc-
curs when, at the beginning of the new proceedings, the authorities knew about the
previous proceedings. In this respect, in order to comply with the ne bis in idem
principle, the Court held that second proceedings must cease after first proceedings
end with a final decision®*.

The court noted that the delivering and entry into force of a court sentence or
the issuance of a decision to remove from criminal prosecution or to cease criminal
prosecution prevents the resumption of criminal prosecution, the placing of a more
serious charge or the establishment of a harsher punishment for the same act com-
mitted by the same person?®.

Given that ne bis in idem principle imposes on the relevant public authorities
not only the prohibition of repeatedly judging a person, but also the prohibition to
prosecute the person several times for the same act, the Court held that in case of
two parallel proceedings regarding the same deed and the same person, the pros-
ecutor, who finds out this information, is obliged to cease one of these proceedings
until the case is sent to the court. Similarly, if there are parallel proceedings at the
trial stage, in order to respect the ne bis in idem principle, it is necessary to stop the
criminal trial*.

On the basis of the above-mentioned, we consider that the rule of law value
in criminal matters may be realized only through the cooperation of all public
authorities involved in the exercise of state power, an important role being given
to the Constitutional Court, the authority that must ensure the supremacy of the
Constitution and protect the supreme values of the state and society.

22 Judgment No. 62 of 19.07.2018, §§28-30.

23 Judgment No. 12 of 14.05.2015 regarding the exception of unconstitutionality of the article 287
paragraph (1) of the Criminal Procedure Code (resumption of criminal prosecution), § 53.

24 Judgment No. 62 of 19.07.2018, § 31.
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